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P-RROCEEDI-NGS
(1:54 p.m)

CHAI RPERSON CLARENS: Cood afternoon, | adies
and gentleman. This is a regular nmeeting of the Zoning
Conmi ssion of the District of Colunbia. 1'm Angel C arens,
Chair of the Zoning Comm ssion, and |I'mturning the running of
the neeting to the Executive Director of the Ofice of the
Zoning, Ms. Jerrily Kress.

MS. KRESS: Today, we do not have -- we have
prelimnary matters, but | would suggest that we discuss the
prelimnary matters as we deal with each item Then it will
be nore clear, and | believe we can expedite things a little
better that way.

So, if you want to begin with the m nutes of
the neeting, | would start and first comment that we did vote
on the regular public neeting agenda of April 12. So, that is
stricken from our agenda for today.

So, the next action is for the regular public
meeting of May 10, which there are some conments. M.
Chairman, if you would prefer for me to make them or whet her
you woul d rat her make them

CHAI RPERSON CLARENS: Well, why you don't start
maki ng the comments, and then | will ask the conmi ssioners, do
they have additional coments. So, why don't you start and go
t hrough the revisions to those minutes, and then we'll pick up

fromthe other comm ssioners to see if they have any

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

addi ti onal coments.

M5. KRESS: All right. Thank you

First, we'll discuss the neeting of May 10, and
my comrents will not be relating to typographical errors.
There are several, and they will all be picked up in the fina
submi ssion of the mnutes.

The first proposal -- actually, it's conme to ny
attention from Comm ssioner Parsons, it is probably on page 3,
and perhaps Comni ssioner Parsons would like to go ahead and
make the changes to the m nutes on page 3 before | continue on
page 4.

COWM SSI ONER PARSONS:  You mmy recall that at
this meeting | had to | eave early, and many of the actions
apparently -- nost of the actions, then, subsequent to that
you will see that | approved by proxy. That was picked up

her e. I did not hear this case, so | should be recorded here

CHAI RPERSON CLARENS: We're tal king about case
nunber 98-11 --

COW SSI ONER PARSONS: Correct.

CHAI RPERSON CLARENS: -- the Map Amendnent of
the 8th Street Overlay.

COWM SSI ONER PARSONS:  So, | should be
recorded, then, as M. Franklin, as not voting having
partici pated.

CHAI RPERSON CLARENS: So, M. Franklin, M.
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Parsons not voting not having participated.

COW SSI ONER PARSONS: Correct.

CHAI RPERSON CLARENS: Ckay.

MS. KRESS: The next conment is on page 4,
regardi ng case number 98-8, the Child Devel opment Center
Regul ations. | would like to propose the addition of a point
nunber 3 that the record was held open to allow for the Ofice
of Planning to contact those agencies or organizations that
had expressed concerns about the case. Because a vote was
made, but we did hold the record open to allow OP to contact
t he agenci es and organi zations that had --

CHAI RPERSON CLARENS: And we have received
those coments as of this neeting.

MS. KRESS: As a part of the package that was
sent.

CHAI RPERSON CLARENS: As part of the package,
yes.

MS. KRESS: On page nunber 5, item C, case
nunber 98- 1M 97-9C, that was included here erroneously. That
was voted on in April and closed in April. It was mentioned
on the agenda, but it was not discussed and shoul d not have
been on the agenda, because it was resolved at the Apri
meeting. So, item C should di sappear from page numnber 5.

CHAI RPERSON CLARENS: Ckay.

MS. KRESS: ItemE, did you -- were you able to

check the transcript, M. Bastida?
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able -- |

not to ny

MR. BASTI DA: No, Madam Chairperson, | was not

mean, Madam Director, no, | was not able to.

MS. KRESS: We need to double check. This was

recollection or to M.

Bastida's recollection, and

will rely on the rest of the Commi ssion what transpired, and

it was clear,

prior to finalizing itemE.

No?

comi ssi oners renenber

and so that we want to check in the transcript

And, with that, that contains nmy conments.

Conmi ssi oner Parsons, did you have any nore?

CHAI RPERSON CLARENS: Do any of the

N. W issue?

not deferred,

t he di scussion on the 500 5th Street,

MS. KRESS: It says it was deferred, and it was

so I'mnot sure exactly what did transpire.

Per haps we can | ook at that through this hearing and vote on

t hese m nutes once we have that clarification towards the end

of the neeting.

CHAlI RPERSON CLARENS: Yes. Let's defer action

then, on the mnutes of May 10 until we clarify what is that

i ssue al

about, itemE.

MS. KRESS: Thank you

COWM SSI ONER HOOD

maybe we'd better hold this until

because there are a nunber

sure we're accurate, and | don't

(202) 234-4433

M. Chair, ny question is

our next nmonthly neeting,

of corrections, and we want to nake

know if we will have
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sufficient enough tine to be able to take care of this in this
sessi on.

CHAI RPERSON CLARENS: Yes, that's fine. W can
defer it until next nonth's neeting.

MS. KRESS: All right. Mwving on to the May 20

-- 1 nean, the -- that was, excuse ne, the May 10 -- the My
20 session. | only have on page 2 under hearing action, case
99-371, item4. It's a small word but has some significant

meani ng where it tal ks about the Wodward & Lot hrop buil ding
store, "to allow office use within the vacant Whodward &

Lot hrop Department Store building in square 346 or in

conmbination with," the "or" is very inappropriate. | don't
bel i eve that was ever any thought.

It should read, "The department store building

in square 346 in conbination with," and the word "or" shoul d
be elimnated. That was the only comrent | had on those
m nut es.

CHAI RPERSON CLARENS: That is correct. That is
absol utely correct.

Okay, these minutes are before us for approva
and adopti on.

COWM SSI ONER FRANKLIN: | nove their approval
as revised, M. Chairman

COWM SSI ONER HOOD: | second the notion

CHAI RPERSON CLARENS: Been properly noved and

seconded.
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Al'l in favor signify by saying aye.

(Chorus of ayes.)

Opposed?

(No response.)

The ayes have it; it's so adopted.

MS. KRESS: The next minutes on Thursday, June
3. Basically, it is just a matter of time that it should read
8:30 p.m instead of 7:30, but there is nothing el se of
substance that | have noted in the June 3 meeting mnutes.

CHAI RPERSON CLARENS: These ninutes are before
us for approval. Do | hear notion to approve?

COWM SSI ONER HOOD: M. Chair, | nove for
approval with the necessary corrections.

COWM SSI ONER FRANKLI N:  Second.

CHAI RPERSON CLARENS: All in favor?

(Chorus of ayes.)

Al'l opposed?

(No response.)

The ayes have it.

Next set of minutes?

M5. KRESS: |'msorry, the next neeting ninutes
are June 14, and starting on page 2, a proposed action, item
C, case nunber 98-8, the update of the Child Devel opnment
Center regulations. That proposed action was taken on 5-10-
99, as | have just pointed out a few m nutes ago, and,

basi cally, what the paragraph should read is, is that "The
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Chai rperson rul ed to postpone further discussion until July
12, 1999 nonthly nmeeting and to continue to allow the Ofice
of Planning to contact those agencies or organizations that
had expressed concerns."

CHAI RPERSON CLARENS: |'m sorry, where are you
now?

MS. KRESS: |'m on page 2, the June 14, under
proposed action, case number 98-8, update of Child Devel oprment
Center regulations. And, basically, | proposed to add that
the words "proposed action was taken on 5-10-99," and then
that "the Chairperson ruled to postpone further discussion
until July 12, '99 at nonthly neeting and to continue to all ow
the O fice of Planning to contact those agencies or
organi zati ons that had expressed concerns about the proposa
but had not submitted conments.”

Next is on page 3 --

CHAI RPERSON CLARENS: |'m sorry, are we all
clear on that, and M. Parsons?

COW SSI ONER PARSONS:  Yes.

MS. KRESS: Where's the handout on page 3 or
should | just read it?

On page 3 -- all right, let ne just read it
into the record; that will probably be easier. On page 3,
reaf firmati on of proposed action, we believe it should be
rewitten to read as follows: Case nunber 98-14, PUD and Map

Amendment from SP2 to C4, proportion of |lot 842 and square
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184, at 1016th Street, N.W, the Sol

informati on on the record,

ar Bui |l di ng.

Nunmber one: After the Conm ssion reviewed all

previous action was correct and valid. Second: The Ofice

Cor porati on Counsel and the comn ssi

oners di scussed the case

and concluded that a reaffirmati on was not needed.

CHAI RPERSON CLARENS

t he Comm ssi on determ ned that the

of

That is correct. That's

ny recollection of what went on in that neeting.

M5. KRESS: Item --

CHAI RPERSON CLARENS

Hood, is that your recollection?

Is that correct? M.

COWM SSI ONER HOOD:  Yes.

CHAI RPERSON CLARENS

Okay.

MS. KRESS: Item nunber 6 put two things

toget her that were not exactly synonynous, and | propose it

rewitten to say: Case nunber 99-3Z, the DD Housing Text

amendnent s,

the 1998 Conp Pl an amendnents consistency case.

The Chairperson indicated that the notice of

proposed rul enaki ng woul d be sent to the National Capita

Pl anni ng Comni ssi on.

prepared for ZC case nunber 99-3Z7Z1,

been set for

capital to

(202) 234-4433

Sept enber 9, 1999.
CHAI RPERSON CLARENS
COWM SSI ONER FRANKLI N

al .

CHAI RPERSON CLARENS

The public hearing notice has been

and the hearing date has

That is correct.

Change the spelling of

Yes.
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M5. KRESS: |'msorry, yes. But | am
menti oni ng typos, but thank you.

CHAI RPERSON CLARENS: Yes, we al so have
"recluse" and "principles" and things like that.

MS. KRESS: Again, not picking up typos, that
is the rest of the comments | have on the June 14 ninutes.

CHAI RPERSON CLARENS: Yes, and | asked and it
was clarified for ne that the draft order on item B, case
nunber 97-61, the Chain Bridge Road University Terrace Overl ay
Boundary Extension, that the draft order number 863-A was an
order to deny the application for extension, or the proposa
for extension. Because we don't need to clarify it in the
m nutes, but | just wanted to make sure that that was in fact
what we had done.

COWMM SSI ONER PARSONS: | think you should
clarify that in the mnutes, don't you?

CHAI RPERSON CLARENS: Well --

COWMM SSI ONER PARSONS: It essentially reads as
t hough we approved the boundary extension

CHAI RPERSON CLARENS: That's what it reads --
that's how it read as | read it. It doesn't say that the 863-
Ais an order to deny it.

MS. KRESS: Well, | think that if there's any
confusion, that could be helpful to add those words.

COWM SSI ONER PARSONS: Just right after the

word --
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MR. BASTIDA: Yes, | think that the words
"motion deni ed" should be added to it to clarify it.

COWM SSI ONER PARSONS:  Just add the word "to
deny" after the word "notion."

CHAI RPERSON CLARENS: Add "a notion to deny"
made by Commi ssi oner Parsons?

COWM SSI ONER PARSONS: Ri ght.

MS. KRESS: | think that will take away any
possi bl e questi ons.

CHAI RPERSON CLARENS: Ckay.

COVMM SSI ONER PARSONS: | nmove we approve these
m nutes, as edited.

COWM SSI ONER HOOD:  Second.

CHAI RPERSON CLARENS: Been properly noved and
seconded.

Al'l in favor signify by saying aye.

(Chorus of ayes.)

Opposed?

(No response.)

The ayes have it.

MR. BASTIDA: For the record, | would like to
state that all the minutes, as approved, have been in a vote
five to zero -- four to zero.

CHAI RPERSON CLARENS: Four to zero, that is
correct.

MR. BASTIDA: Al right, thank you
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CHAI RPERSON CLARENS: Ckay, the next set of
m nutes of July 12.

MS. KRESS: The minutes of July 12, the first
page, item4 where it tal ks about the neeting m nutes, that
sentence shoul d begin, "The neeting mnutes from May 10 and
the special neeting mnutes from May 20 and June 3 were not
acted upon." The May 10 ones were al so not acted on, and that
was a regular nmeeting versus the special nmeetings. So, to
clarify, all three were not acted on at that point.

CHAI RPERSON CLARENS: Ckay.

M5. KRESS: The rest of the comments, | would
classify in typos neaning sone with's, and's, and of's, and
things like that also was left out, but that's all the
comments | have on the July 12.

CHAI RPERSON CLARENS: Any further conments from
conmi ssi oners?

Hearing none, there is a notion to adopt?

COWMM SSI ONER FRANKLI N:  So mpved.

COVM SSI ONER HOOD:  Second.

CHAI RPERSON CLARENS: Been properly noved and
seconded.

Al'l in favor signify by saying aye.

(Chorus of ayes.)

Opposed?

(No response.)

The ayes have it; adopted.
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MR. BASTI DA: The staff would record the votes
four to zero. M. Franklin moving, M. Clarens second it?

CHAI RPERSON CLARENS: No, M. Hood second it.

MR. BASTIDA: M. Hood second it, and it was a
vote four to zero. Thank you

CHAI RPERSON CLARENS: Very good, okay.

So, we nove on, then, to item 3 of the agenda:
Proposed Action

MR. BASTIDA: M. Chairnman, the applicant for
Wal ter Washi ngton Estates requested that the Comm ssion does
not take this itemuntil October. The drawi ngs that they were
supposed to have prepared and be ready to present were not,
and, accordingly, he asked for further postponenent on the
deci si on.

CHAI RPERSON CLARENS: Ckay, what is the
pl easure of the comn ssioners?

COWM SSI ONER HOOD: \What are you asking for
M. Chairman?

CHAI RPERSON CLARENS: Well, it's a postponenent
of the decision on this case. W asked for additiona
information. | think it had to do with a nunber of issues --
the back porches and --

MS. KRESS: It's actually recorded in one of
the m nutes we've just approved. | believe it was either the
12th or the May 10.

CHAlI RPERSON CLARENS: So, we've asked for a
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nunber of things, and they're not ready yet to submit, and

they're asking for a postponenent.

COW SSI ONER HOOD: W th that, M. Chairman, |

make a notion that we postpone case nunber 98-20M - -

meeti ng.

meeti ng.

Cct ober.

recorded --

CHAI RPERSON CLARENS: Until the October

COW SSI ONER HOOD:  -- wuntil the October

CHAI RPERSON CLARENS: Very good. Okay, second?
COWM SSI ONER FRANKLI N:  Second.

CHAI RPERSON CLARENS: Any obj ection?
Al'l in favor signify by saying aye.
(Chorus of ayes.)

The case, then, is postponed for a decision in

Okay, then, the next --

MR. BASTI DA: Madam Chair, the vote has been

CHAI RPERSON CLARENS: No, it's no Madam Chair;

it's M. Chair.

M. Basti da.

(202) 234-4433

M5. KRESS: M. Chairnman

MR. BASTIDA: M. Chairman --

CHAI RPERSON CLARENS: This is the second tine,
The third tinme, you' re out.

(Laughter.)

MR. BASTIDA: | ambasically out, so -- with
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this surgery. Wo noved it? Hood noved it, Franklin second
it, and it was four to zero, the vote to postpone.

Before you go to Florida Rock, the O fice of
Pl anni ng has just subnitted a report with sone coments
regarding the Commission's inquiries and are asking the
Commi ssion to waive their rules of filing to be able to
provide this to the comr ssioners.

M5. KRESS: That's in addition to the --

MR. BASTIDA: It was just handed to ne.

MS. KRESS: All right. So, there are actually
two prelimnary matters: One to waive the OP regulations to

allow the report that was forwarded end of |ast week and then

CHAI RPERSON CLARENS: And that is the Septenber
8 report.

MR. BASTI DA: Correct.

CHAI RPERSON CLARENS: |Is that correct?

M5. KRESS: And then there's another one.

MR. BASTI DA: Dated Septenber 13, which is
what's just handed to ne.

MS. KRESS: Which you have not seen yet.
They're asking to al so waive a second report.

CHAI RPERSON CLARENS: Ckay, any objections to
wai ving the rules on the admi ssion of these comments from OP
in reference to the Florida Rock case, 98-17F?

I hear none. | will waive the rules to accept
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the I ate submi ssion of the Office of Planning report, which
came to us on Septenmber 8 and this one, additional ones, that
are comng to us today.

Okay. And then we'll turn it over to the

O fice of Planning to guide us through the decisionnmaking

process.
M . Col by?
MR. COLBY: Thank you. You have our report of
the 8th, and | would sumrari ze that by -- you had asked us to
conment on the submi ssion -- the final submission by the

applicant in response to specific Conmm ssion inquiries of the
applicant. The applicant did so, and our comments are
basically that we feel that the applicant has in fact
commented in a way which neaningfully responds to the
Commi ssi on' s requests.

And our only really substantive -- | wouldn't
say disagreenment -- | would only say our substantive response
to that is our conment nunber 10, and | would go right to the
revised page to see that with the boxes around correcting some
i nformati on.

We point out that our understanding of the
process for developnent is -- and |I'm not sure how nuch of
this you want us to go through -- is basically summari zi ng
what the applicant's process is, and it's fairly conplex. |If
you'd like, I'"ll happy to run through this page 3.

CHAI RPERSON CLARENS: Well, no. | think that
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-- on page 3 of what? O the one that you submitted just now?

MR. COLBY: The |atest one --

CHAI RPERSON CLARENS: The | atest one.

MR. COLBY: -- which has very m nor changes,
but they should be in the record.

CHAI RPERSON CLARENS: Well, we have revi ewed
the one from Septenber 8.

MR. COLBY: All right.

CHAI RPERSON CLARENS: And that was very hel pful
in understanding what it is, and there is a couple of issues
that | think the Conmi ssion wants to pick up on that. But |
think that if you can clarify what it is that you are changing
and your rationale for those changes?

MR. COLBY: Yes, |I'll be happy to do that.

About a third of the way down the page, on page
3, the timng of residential devel opment according to the
nodel standard, when the nodel residential kicks in, as in
response to the nodel, FR, Florida Rock, previously has enough
space to obtain financing, and construction begins.

At that point, the clock starts ticking, and
ten years el apse, not five. And, thereafter, if and when the
housi ng mar ket nodel criteria have been met, residential
construction is required to begin any time after ten years.

The five years is in fact the shortest tine
possible to take the site fromFlorida Rock. The Potomac

I nvestnment can elect to do that after five years
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notwi t hst andi ng what the housi ng nodel may say.

That's a minor clarification inportant to the
participants, but | think mnor in terns of -- | believe in
terms of the decision and wouldn't affect our recomendati on

The | ast change, at the bottom page, is perhaps
nore significant. And that is that if the -- if ECC builds
t he park but Potomac |nvestnent does not construct the
required residential, what happens then? The $500, 000
investment is lost. Potomac |Investnment continues to sustain
carrying costs, and the District has the authority to enforce
performance agai nst Potomac | nvestnent, as the owner of Parce
t hr ee.

That is a change from the | anguage whi ch we had
understood to be the situation in our prior report.

So, ultimately, Potomac Investnent, again, is
going to lose the $500, which is in essence what we had said
before, continues to sustain carrying costs, and the District
may enforce performance, has the authority to do so. That's a
worst case fromthe District's perspective scenario.

CHAI RPERSON CLARENS:  You've |l ost ne there.
I"mnot clear on that |ast issue.

MR. COLBY: Ckay.

CHAI RPERSON CLARENS: Well --

MR. COLBY: We had said previously that ECC
could sell the property, and it reverted to ECC, and that

apparently was incorrect. So, we have stated what is nore
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factual

CHAI RPERSON CLARENS: That ECC could sell the
property.

MR. COLBY: That ECC cannot sell the property.
That Potomac | nvestnent nust in fact -- it does not revert to
ECC. Potomac | nvestnment nust make good on its commitment to
build housing, and should it not do so, it loses the $500 it's
i nvested, and it continues to pay annual carrying costs, and
the District has the right to enforce performance of the
residenti al

COWM SSI ONER HOOD: M. Col by, for
clarification, you re saying 500, but I'm readi ng 500, 000.

MR. COLBY: Five hundred thousand, |'m sorry.
There's a big difference.

CHAI RPERSON CLARENS: | see. So, let ne see if
| understand correctly. Your first analysis, the one in which
it says that if ECC builds the park but Potonmac | nvestnent
does not construct the required residential, then ECC can --

t he ownership reverts back to ECC, and ECC can then sell the
property. You're saying that that's not what the applicant is
in fact proposing.

MR. COLBY: That's correct; that that's
i naccurate.

CHAI RPERSON CLARENS: That's i naccurate.

MR. COLBY: That was an inaccurate

under standi ng on nmy part.
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CHAI RPERSON CLARENS: GCkay. And what they are
proposing is in fact that PIP, or Potomac Investnments, wll be
-- are conmitted to this residential devel opment to happen at
some point.

MR. COLBY: That --

CHAI RPERSON CLARENS: And that are stuck with
this property.

MR. COLBY: Yes, if they don't perform and the
only requirement for themto performare the two triggers --
ei ther the housing nodel would require that --

CHAI RPERSON CLARENS: Correct.

MR. COLBY: ~-- or sufficient |easing on the
part of --

CHAI RPERSON CLARENS: And 15 years. Sufficient
| easing and 15 years. |Is that correct?

MR. COLBY: |'msorry, what was --

CHAI RPERSON CLARENS: Sufficient leasing --

MR. COLBY: Yes, on the part of the Florida
Rock.

CHAI RPERSON CLARENS: -- of the PUD and 15
years have | apsed

MR. COLBY: Yes, and the tine |apse, that's
correct.

CHAI RPERSON CLARENS: Okay. And there's
another -- what is the rest of the --

MS. KRESS: The 15 years is the cap that |
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bel i eve the Conmi ssion asked for at the |last meeting.

CHAlI RPERSON CLARENS: Correct.

MR. COLBY: The rest of the subm ssion, of this
| ate submission, just in case you wanted to insert those three
pages in place of the original three pages, there's nothing
new on the follow ng pages.

CHAI RPERSON CLARENS: Very good.

COWM SSI ONER FRANKLI N:  What three pages?

MR. COLBY: |'msorry. The three pages that
were given to you today to replace the three pages -- the | ast
two pages of the report.

COWM SSI ONER FRANKLI N:  But we received a
proposed Conmi ssion order within a day or two. That may or
may not be the sane as what was in our packet. Do you know
what changes are enmbodied in that order?

CHAI RPERSON CLARENS: No, we do not.

M5. KRESS: That's the one that was received
| ate Friday, and we have staff -- I, along with the Commi ssion
menbers, reviewed this weekend the previous, and we've asked
staff to review for us the changes between what we revi ewed
and --

COWM SSI ONER HOOD: M. Chair, can we al so ask
-- if it's appropriate -- also ask the applicant to point out
just where sonme of those changes were, if it's appropriate?

MS. KRESS: We might just take a few nore

m nutes. The OP report, which | had noted al ready under
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nunber 53, insert description of Office of Planning report,
that has been incorporated with the addition of basically two
sentences that say the Ofice of Planning filed its report on
the responses in the supplenental filing, dated Septemnber 8.
Now, we'll have to add probably this one, as well

But that's all that speaks to is the addition
That's all so far. There's just a couple of pages. So, maybe
if we can have general discussion, we may be able to cone
back, because we will have reviewed, and we will be able to
poi nt out to you the changes.

CHAI RPERSON CLARENS: Ckay, so, let's then --

MS. KRESS: She's al nost finished.

CHAI RPERSON CLARENS: GCkay. So, while that's
goi ng on, can we proceed, then, to discuss the proposed order
on the basis of the one that was given to us in our package,
M. Franklin and M. Hood and M. Parsons?

We have a proposed order, and we have comments
fromOP, and | think that there are sone issues, and | can
start by raising the issue that is of concern to ne, and then
we can nove fromthere. And we can hear opinions fromthe
O fice of Planning, and them perhaps, have our own sense.

And my only issue is, again, with this whole
rel ati onship between the PUD and the anmenity site and
clarifications of sone of the issues concerning that, and the
proposal of tying the construction of the housing to

certificate of occupancies issued to prospective tenants for
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90 percent of the net rentable areas. And it seens to nme that
that is an excessive nunmber; that 90 percent occupancy of a
buil ding of this size m ght be, perhaps, not obtained for a
long, long tine. And it seens to nme that perhaps we need to
consi der a | esser nunber.

COWMM SSI ONER FRANKLIN:  Well, | agree with the
Chair that it is a very high bar to junp over, and I, for one,
woul d entertain --

CHAI RPERSON CLARENS: It's on page 33 of the
proposed order.

COWM SSI ONER FRANKLI N:  So, there's double bar
here -- 15 years after that rather high level of net rentable
has been achieved. And |, for one, M. Chairman, would
certainly want that rather lengthy period of tine to begin
after a lower |evel of net rentable has been achieved.

CHAI RPERSON CLARENS: OCkay. And do you propose
what that percentage should be?

COWM SSI ONER FRANKLIN: | don't have a specific
proposal, but | think 90 is quite high. | would entertain
somet hing in the nei ghborhood of 75 or 80.

CHAI RPERSON CLARENS: | think Ofice of
Pl anni ng, at some point, | think reconmended 77, 80? Eighty.

M. Parsons, any thoughts?

So, you're in agreenent that it should be
| onered, that the percentage should be | owered?

M. Hood?
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COWM SSI ONER HOOD: M. Chairman, | need sone
clarification. I'mtrying to understand exactly what are we
-- 90 percent of what?

CHAI RPERSON CLARENS: OF certificate of
occupanci es; meani ng that they have peopl e occupying this
building -- 90 percent of the building is occupied.
Certificate of occupanci es have been issued for tenants
occupyi ng 90 percent of this building, and that includes al
the space and the buildings -- retail, et cetera, et cetera.

COWM SSI ONER HOOD: Ckay, before they can get a
CFO *.

CHAI RPERSON CLARENS: No, no, no. Before it
triggers the sequence of events, which is very conmpl ex, which
is going to eventually end with the package, as we understand,
ultimately we want, which is the park, the residential
conmponents, and the other anmenities -- the ECC, et cetera, et
cetera. So, before all that gets triggered, they're saying 90
percent of the building needs to be occupied with certificate
of occupancies, and we're saying that that is a very high
threshol d; that a 90 percent building of that magnitude, a 90-
percent occupied building, it mght not happen

MR. COLBY: M. Chairman, if | may, you
referenced or sonebody referenced our report and the fact that
we have recommended 80 percent, but let me tell you where that
nunber canme from and it will help you to figure out what the

perfect number is.
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The issue is not when we would |ike to have
housi ng there, because we'd like it a | ot sooner than this
will provide it, but, rather, when will the -- when can the
party who -- Potomac Investment, who is conmitting to put that
residential there, when can they be certain that there will be
a sufficient housing market to enable themto get the
financing and not to have just lost their shirt on this
prom se?

They believe that there has to be, and they
have so stated to us anyway, that there has to be at least $1
mllion worth of -- a million square feet of |easing in order
to get enough people in the area to begin to turn the area
around.

It's true, and they would agree to that, that
we all hope there will be additional developrment in the area,
and we're not all going to be relying on this Florida Rock
project to turn the area around. But we can't know that.

This project we can know, and Potomac |nvestnment can only rely
on this set of events.

So, they have agreed that the figure of 1.3
mllion or whatever it night have been at 90 percent exceeds
their mninmum but that their mninumis, in a general sense,
the leasing of a nmllion square feet. And if we could al
move into the future and know t hat ot her devel opment had
occurred, they probably -- that nmillion square feet could be

| owered. But not knowing that now, they feel like that's a
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risk they can't take.

CHAI RPERSON CLARENS: But a nmillion is only 77
and not 90 percent.

MR. COLBY: That is correct.

COWM SSI ONER FRANKLI N:  Well, why don't we
substitute a mllion then?

CHAI RPERSON CLARENS: Well, or a percentage.
We can do it as a percentage.

COWM SSI ONER FRANKLIN: By the way, in the
order, the word "occur" is used where it tal ks about, M.
Chai rman, "The devel opment of parcel three for residential
uses shall occur no later than the time that the nodel kicks

inor --. What does the word nean, "occur?" Does that nean

resi dential devel opment shall have been conpl eted or have been

commenced?

MR. COLBY: According to ny discussions with
the applicant, it nmeans shall have conmenced.

CHAI RPERSON CLARENS: Well, then, that's what
it should say.

Is staff recording that?

MS. BROWN:  Yes.

MS. KRESS: By the way, staff would just add
they have finished reviewing, and it appears that the only
change between the versions, as Conmm ssioner Parsons has
poi nted out to ne, there is a small nunber on the |ast page

bet ween versions 20 and 21 is the paragraph 53, which I had
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pi cked up earlier

There appears to be no other changes. We will
verify that. But for purposes of your decisionnmaking, there
appears to be no other changes between those -- 20 and 21

CHAI RPERSON CLARENS: | would guess it would be
al so appropriate, and I don't think that it would be contrary
to anything if staff actually consults with the applicant who
is here in this nmeeting roomto find out if there is anything
el se that they have changed between the two orders that they
have subnitted

M5. KRESS: All right, thank you

CHAI RPERSON CLARENS: Ckay, is there any other
i ssue? | mean, given the conplexity of the anenities package,
the design of the building, the extent of the PUD, all of the
i ssues that are in the order, is there any other issue that
any of the comm ssioners want to discuss in reference to this
case?

Are we ready to nove on this case or are we
going to wait until staff has clarified what is happening
bet ween the two proposed orders?

COWM SSI ONER HOOD: M. Chair, let me just make
sure that we have established a percentage. Did we do that?

CHAI RPERSON CLARENS: Well, we can do that at
the tine we make a nove.

COWM SSI ONER HOOD: | mean, in all fairness, |

do believe it's going to take sonme revitalizing of that area,
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and | don't

know if -- | can't pred

ct the future, and | don't

know if 70 percent is better or 90 percent. But in al

fairness, I'mready to go a happy medium 85 percent. |'m

just throwi ng that out for

nunber that

CHAI RPERSON CLARENS

has been reconmended by

and they have based -- they have a -

di scussi on.

Well, 80 percent is the
the O fice of Planning,

- they've devel oped a

rati onale for reaching that point, and that is based on

Pot omac I nvestnment's argunent that they require that anount of

square footage of useable or

begin to change the market. There

So, the 80 percent is

used space in order to help to

s atie.

not an arbitrary numnber.

It's a nunmber that has been devel oped. So, | would like to

stick with the Ofice of Planning' s recomendati on

COW SSI ONER HOOD:  But | also will put that in

context with the 90 percent that was in the order. So,

mean, that canme fromthe applicant.

So, | was just trying to

make it feasible for what the Office of Planning is saying as

well as what the applicant feels that can be done.

Frankl i n?

CHAI RPERSON CLARENS

COWM SSI ONER FRANKLI N

M. Parsons? M.

We're | ooking into a

very clouded crystal ball, and I don't know that any numnber is

better than any other nunber

is that, again,

(202) 234-4433

CHAI RPERSON CLARENS

Yes, and ny only feeling

a building of this size to occupy it and to
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rent it and to have everybody -- 85 percent occupancy is a
fairly high |l evel of occupancy in a building of this size, and
80 is not out of the question in order to trigger what we're
tal ki ng about happening here. So, it's not an unreasonable
nunber .

And it hopefully nmoves things a little bit
qui cker, although, God knows what's going to happen

M. Parsons, any conment on the 80, 85 or 907

COVMM SSI ONER PARSONS: | think the staff's
recommended 80 based on the million square feet, and that's
what we shoul d do.

CHAI RPERSON CLARENS: Well, it's not staff;
it's Ofice of Planning.

COWM SSI ONER PARSONS: All right, Ofice of
Pl anni ng.

CHAI RPERSON CLARENS: Well, okay. So have we
determ ned whether the two orders, the only issue has to do
with the reference to the Office of Planning report?

M5. KRESS: There are two. The first one is
the reference to the Ofice of Planning report, which I can
read you into the record, and, basically, nunber 53, very
qui ckly, would read, "The O fice of Planning filed its report
on the responses and the supplenmental filing, dated Septenber
8, 1999 and September 13, 1999, and deternined that the
responses and the supplenental filing were responsive to the

requests of the Zoning Comm ssion and that the proposals nade
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by the applicant further enhanced and inproved the application
and the PUD project.”

I don't believe we need to speak here to the 90
percent. | believe it can be handl ed on page 33.

The second item though, that did change and
was handed out to you, it's on page 31. It's highlighted in
yellow at the top. | believe it was just handed to you. And
it should say, "the PUD site" where the original order said
"the anmenities site," and that was incorrect. So, the top of
page 31 should say, "The PUD site."

CHAI RPERSON CLARENS: Ckay.

M5. KRESS: And John was ahead of us and had
pi cked it up already.

COW SSI ONER FRANKLIN:  Well, M. Chairman, in

order to nove us along, |I'd be happy to nmove --
M5. KRESS: |'msorry, John has made the point,
this handout is a proposed change. It is not in version 21

That's the point Conmi ssioner Parsons was making. So, this is
a new change in |light of the whole order.

CHAI RPERSON CLARENS: Ckay, M. Franklin, you
were trying to nove us al ong?

COWM SSI ONER FRANKLIN:  Yes, |'d nove the
adoption of the proposed order before us, as revised by the
| at est submi ssi on.

CHAI RPERSON CLARENS:  Submi ssi ons.

COW SSI ONER FRANKLI N: Submi ssions. And with
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the exception that there would be a change on page 33, and
where "90 percent" appears, the words "85 percent" woul d
appear .

And in support of that, 1'd say that we're
really tal ki ng about the beginning of a 15-year clock, and it
seens to ne that 15 years -- once you' ve reached 85 percent,
15 years is a pretty long tine to get the area matured, and so
I"mconfortable with 85.

So, in order to just nove us along, | nake that
noti on, M. Chairman

COWM SSI ONER HOOD:  I'Il second that notion
M. Chairman, to nove us al ong.

CHAI RPERSON CLARENS: Ckay, discussion on the
noti on? We have a notion for approval. Any further
di scussion on this order?

Hearing none, all in favor of the notion
signify by saying aye.

COW SSI ONER HOOD:  Aye.

COW SSI ONER FRANKLI N:  Aye.

Opposed?

COW SSI ONER PARSONS:  No.

CHAI RPERSON CLARENS: The notion carries by a
vote of three to one.

MR. BASTI DA: Madam -- M. Chairmn?

(Laughter.)

COW SSI ONER PARSONS: He's gone, he's gone.
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It's over.

CHAI RPERSON CLARENS: That's it. Go hone.

MR. BASTIDA: The staff will carry the vote
three to one. M. Franklin moving and M. Hood secondi ng
M. Franklin, Hood, and Clarens voted for it. M. Parsons
opposed to it.

CHAI RPERSON CLARENS: Let ne al so nmake a
comment in reference to this case, and | will decide at that
if it is inportant, because M. Altman is here or was here, is
here, that the conment that | nade |last Thursday at our
meeting with the Council, that it is in projects such as this
as well as in all PUDs, it's very inportant that we get an
overall view of the area

And | nade that comment, and you can see in
this particular case where an area plan that would have
described not only what is inmediately or what the applicant
is doing or even your analysis of the application but
somet hi ng before the Commi ssion that gives us an idea of
everything that is happening, that is being even tal ked about,
that has been proposed, so that we get a better picture of the
entire area as well as proposed actions.

One of the things that we didn't talk about,
but I think has been taken care of, was the ANC s request that
we postpone action on this application until we have acted on
a land use map in making the regulations in conpliance with

t he conprehensive plan for this area.
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And this is sonething that when we get to your
part of the agenda, |'mgoing to be requesting that the O fice
of Pl anning noves expeditiously. Now that we have seen al
ki nds of plans for Bussard Point *, 1'd like to nove
expeditiously to come up with a proposal for a | and use map
and text amendments to deal with this area of the city,
because that's what's going to make this -- all this 15 years
and the 80 percent and all this -- 85 percent that we've just
approved really take place if in fact we're going to nove for
a revitalized Bussard Point *.

Okay.

COWMM SSI ONER FRANKLIN: M. Chairman, nay | add
a few words to welcone M. Altman not only to the Comni ssion
but to the District of Colunmbia. | know the Council has not
yet confirmed him but | have heard such things that suggest
to me that that should not be a problem and | ook forward to
working with himvery closely and not having to waive our
rules for |ate subnissions.

CHAI RPERSON CLARENS: Ckay.

MR. ALTMAN:. Thank you for the wel cone.

CHAI RPERSON CLARENS: OCkay. W npbve, then, on
to item4, Hearing Action, and that's O fice of Planning.

M5. KRESS: You night want to waive -- start
with a prelinmnary matter to wai ve acceptance of the report
before you turn it over to them

CHAI RPERSON CLARENS: GCkay. Any objections to
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wai ving the report fromthe O fice of Planning on the Prem um
Di stributors for Lincoln PUD request for a hearing -- for a
set -down hearing?

Hearing none, the rules are waived, and we npve

on, then, to the presentation of the Ofice of Planning of 99-

5C.

MR. COCHRAN: For the record, ny nanme is Steven
Cochran -- I'mnot used to this technol ogi cal sophistication,
I"'msorry. For the record, nmy nane is Steve Cochran. |'m

with the O fice of Planning.

Fort Lincoln Premium Distributors are
requesting a consolidated revi ew and approval of a PUD and
then a related map anmendment for a portion of square 4325,
parcels 173 and 143.

The rezoning that they're requesting is from
R5D to CML.

Now, to give context, if you | ook at our
report, the map that is third fromthe back shows the site
context. We're |looking at a portion of Fort Lincoln, the new
town in Northeast Washington right near New York Avenue. A
portion of this site is near the right-of-way for Eastern
Avenue, an unbuilt right-of-way.

If you're coming off of New York Avenue near
Sout h Dakota, you would go up the hill. The Premi um
Distributors site is at the top of the hill just before you

get to the site that the Commi ssion recently approved for
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single-famly homes at Fort Lincoln. This wan approval for
approximately 100 single-famly hones.

And you're probably fanmliar also with the site
for the Fort Lincoln retail center. This would be inmediately
to the sout hwest of the proposed Prem um Di stributor site.

The single-famly honmes that you approved are i medi ately west
of the Premium Distributor site.

So, it's the topo map that's third fromthe
back. If we're ready with that, | can nove on

The site itself is 13.43 acres.

CHAI RPERSON CLARENS: Are we all on the sanme
page?

MR. COCHRAN: It |looks |like this.

CHAI RPERSON CLARENS: It is on the Septenber 8
O fice of Planning report of the analysis of this case.

MR. COCHRAN: So, generally, the site again,
you' ve got the single-famly homes to the west. To the
sout hwest, you've got the retail center, and then the Prem um
Distributor site is fairly clearly | abeled at the top of that
map.

Both the single-famly hones and the retali
center are -- or will be, rather, buffered by trees. The site
itself is lower, significantly [ower than the site of Fort
Li ncoln, the remants of Fort Lincoln, so it would not be
visible fromthat historic property.

The site is approximtely 13.43 acres. The
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applicant is proposing to erect a one-story, 164, 000-square
foot building on the site. The building would be no higher
than 40 feet. About 132,000 square feet of that building
woul d be used for distribution of beer to the District of
Col umbi a and Montgomery County; 32,000 square feet would be
used for the actual offices of the beer distributorship.

The proposal's been di scussed by the ANC. |
think you, like I, have just been handed a letter fromthe ANC
sayi ng that they have approved, within the linmts of their
approval, abilities the proposal. It has been discussed by
DHCD and RLA.

However, OP received the application relatively
recently. We have a few concerns that we'll be discussing
with the appropriate parties before we wite our final report.
But we do feel that the application deserves a public hearing,
and that's why we're requesting that the Conmm ssion set this
down for a public hearing at the earliest appropriate tine.

I'd be happy to, of course, going into any nore
details, as you require, but I knowit's a | ong agenda.

CHAI RPERSON CLARENS: Okay. Well, | have three
i ssues before we proceed to act on this case that | would like
to discuss with the Conmi ssion.

And the first one has to do with the | and use
map for Fort Lincoln and how this use fits into the rest of
the plan. W need to have -- | nean, it's exactly what | just

said in reference to Florida Rock. W cannot | ook at these
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things pieceneal. W need to |look at all of Fort Lincoln. W
have to go back to the master plan of Fort Lincoln, and we
need to |l ook at how this fits and how this industry fits.

Thi s, obviously, in the original plan was nmeant to be
residential use.

MR, COCHRAN: Yes.

CHAI RPERSON CLARENS: Now, we are talking about
an industrial use, a comercial use, which has very different
inplications to the whole Fort Lincoln area. So, it seenms to
me that we need to have a clear understanding by the applicant
and wi th, obviously, analysis fromyou of what is happening in
the entire and the inplications of zoning change for the
property.

The other issue that is of great concern and is
linked to this somehow is the whole notion of traffic. W are
introducing into Fort Lincoln, at least in this area of Fort
Li ncoln, a significant comrercial traffic | oad, because this
is a distribution center. So, you're going to have all kinds
of truck traffic happening.

We don't have any idea as to when is this going
to happen. |Is this going to happen at three o' clock in the
nmor ni ng, and we have big diesel engines roaring through next
door to a what we have just approved as a single-fanmly home?

and | think that we need to -- and other
residential areas that are around, even the possibility of an

area to the -- | assunme it's going to be to the southeast of
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the property, which is in your plan classified as a possible
hot el .

So, we have an issue of traffic, and | think
that that is a very critical issue in this application

And then, ultimately, that we have a -- and
then next -- the last issue that | think is inportant is the
environnmental inplications of putting an approxi mately what
seens to ne is going to be a 3.5 acre building on a 13 acre
site that is heavily or topographically quite active.

This is not a flat site. This is a site that
has significant topographic qualities to it, and we're putting
a rather big building with -- and that's only the building.
That's 3.5 acres of building in addition to, then, all the
other areas for trucks and parking, et cetera, et cetera
associated with the distribution center -- what the inpact of
I eveling this site would have on the general vicinity.

And the last issue is that | think that this is
a rather schematic presentation that is coming to us at this
point fromthe applicant, and that this should be entertained
as two-stage PUD application.

MR. COCHRAN: M. Chairman, would you like a

response?

CHAI RPERSON CLARENS: Yes.

MR. COCHRAN: Okay. W -- | can speak to the
| ast concern. | would not as far as schematics that the
buildings that are illustrated there are indeed schematic.
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They're actually representations of the type of building that
woul d be put there. They are not the actual building
proposed, but it would be very simlar, because it would be a
standard-type facility, what you see as one that's going into
Nort hern Virginia.

Al'l of the concerns that you raised are
concerns that we've discussed internally, but we feel that al
of these matters will be able to be discussed and, with great
hope, resolved before we present our final report to you

We're certainly not unaware of any of the
consi derations that you brought up. But we're only asking
that it be set down. W have not given our fina

recomendati on on whether it is an appropriate use for the

site.
COWM SSI ONER HOOD: M. Chair, | have a few --
CHAI RPERSON CLARENS: Go ahead.
COWM SSI ONER PARSONS: M. Chairman, | share
your concerns and instinctively oppose this. | can't believe

that Fort Lincoln has come to this kind of use being discussed
init. | think the description of the applicant as to what
the history of this site is is totally inadequate, and
really think we ought to postpone this until we |look at it, as
you have suggest ed.

For us to put this down for a hearing suggests
we think this is a good use for this site and that it can be

supported historically by RLA's plan for this site. | don't

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

think that's the case, and | think this is the site the U S
Post Office was | ooking at one tine, but I'mnot sure.

In other words, there's so nuch history to this
site, a residential community, which is about to be
enbel i shed by nmore single-famly honmes, and it seens to that
this is a step in the wong direction, a step in reverse to a
quality new town in town, as it was described by President
Johnson so many years ago. To place an industrial use here
just doesn't nmke sense to ne.

Further, in |looking at the drawings, | see no
provision that | can see for on-site stormwater retention in
an area that is extremely sensitive, and | can warn you, the
Park Service is downstream as usual, but to use a portion of
Eastern Avenue for apparently a future detention system-- the
Eastern Avenue is a right-of-way of about 120 feet that is
reserved in a park strip for a portion of Fort Circle trails,
and | won't have to get into that, but to encroach into that
public space to take care of one's stormwater off a 3.5-acre
building, | think is wong.

And | don't know why the ANC supported this. |
think when the citizens within this community realize what's
happening to them we're going to have an outrage, | certainly
hope.

CHAI RPERSON CLARENS: \Where do you read that
they're planning to go to a -- | don't find the --

COW SSI ONER PARSONS: On the word "site plan”
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-- on the drawing entitled "Site Plan.” Have you got that?
CHAI RPERSON CLARENS: Ch, in their proposal
COWM SSI ONER PARSONS: It's in the fold-out
bookl et .
CHAI RPERSON CLARENS: It's in the fol d-out
bookl et .
COWM SSI ONER PARSONS:  Fol d- out under tab A,
sheet 3. Are you there? See where it says, "proposed parce

area equals,"” do you see that up to the right of Eastern
Avenue?

CHAI RPERSON CLARENS: | see, okay, | get it.
I"'mwth you

COVMM SSI ONER PARSONS: And you can the drainage
structures out in Eastern Avenue shown up in the right-of-way
her e.

But that's not as inportant to nme as why the
city, the RLA has made a decision that this is an appropriate
Il and use. It appears as though they're changing the urban
renewal plan as we are setting this down for hearing, which
seens on its surface to be an expedient.

CHAI RPERSON CLARENS: That is correct, and that
way why | proposed, first, to split this into a two-stage and
then hear the argunent. We're not saying that the argunents
are valid at all. | concur with you. On face value, it seens

to me that this is an inappropriate use for this site given

its' topography, first of all
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COW SSI ONER PARSONS:  Sure.

CHAI RPERSON CLARENS: Because we're not talking
about sonmething that can be in fact split and made to fit into
a site, but we're really talking about taking a site that is
heavily contoured and flattening it out and creating sone
maj or retaining walls. That's the only way that | can inmagi ne
that they're going to be able to park these trucks in these
areas that they're showi ng here.

And that this is going to have a significant
change, including views from New York Avenue as you enter the
city where the site becones sonewhat visible, if I understand
correctly.

MR. COCHRAN: Actually, on that one -- |
woul dn't take issue with you on any of your other points. The
applicant has contended but not yet shown us the lines of site
that it would not be visible from New York Avenue.

COWMM SSI ONER PARSONS: | woul d agree with that.

CHAI RPERSON CLARENS: Ckay.

COWMM SSI ONER PARSONS: The hotel proposed would
be.

CHAI RPERSON CLARENS: COkay. So, then that
issue is not valid. But all the other ones |I think are.

So, that's what |'msaying. | mean, we can
deny the request for a hearing. 1t seems to nme that we should
-- that it might give us an opportunity to look into the

master plan for Fort Lincoln, which contenpl ated sone
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enpl oyment center and sone light industrial uses, which
guess this would qualify as, but maybe this is the wong site
to do it in.

So, that's the only reason why |'m proposing
that we nove on to set it down.

COWM SSI ONER PARSONS: | agree. It may be the
right site but the wong use because of its demand for a
somewhat horizontal floor space.

CHAI RPERSON CLARENS: It might be the right use
but the wong site. It mght be a use that could go into Fort
Li ncoln, but this is not the site.

COWMM SSI ONER PARSONS: It coul d be.

CHAI RPERSON CLARENS: Or vice versa.

COWM SSI ONER FRANKLI N:  Well, M. Chairmn
having |listened to you and to M. Parsons, but al so seeing the
endorsenent from | guess, just the single-nmenber district of
the ANC, which is the only ANC submi ssion thus far, | believe,
I would like to respectfully suggest that we might just defer
the set down issue until our Cctober neeting and give the
O fice of Planning an opportunity to give us a final report or
a report that addresses the legitimte concerns that you and
Conmi ssi oner Parsons have expressed.

COWM SSI ONER PARSONS: | think that's an
excel | ent suggestion and nore fair than the approach |I would
t ake.

(Laughter.)
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COWM SSI ONER FRANKLIN: | still have an open
m nd.

COVM SSI ONER HOOD: If | can just add ny two
cents. After |I hear all the concerns, | was ready to go
forward so they can cone in and we can hear exactly what's
going on with this project and give thema chance to give us
some di al ogue on exactly why they think this is the site and
the use and everything that goes together

But one of the concerns that | have after we

have touched on those points and those concerns that you al

have was the amenities package. | don't know whether that
cones later, but |I |looked and I nmean | | ooked quite a bit for
an amenities package. | always do with PUDs.

And, also, | would say this for the ANC, as
Conmi ssi oner Franklin said, the single-menber district has
approved this or would like to see it go forward, but to give
the great weight, we need to make sure that staff lets the
si ngl e-menber district know that the ANC Comi ssion needs to
take a vote. It's nice for the single-nmenber districts to do
this, but the Commission, by law, will give it the full weight
that is due.

I was ready to nove forward with it, but -- |
still am actually, because | would like for themto conme down
and we exactly see how fits in.

CHAI RPERSON CLARENS: Well, | like M.

Franklin's recommendati on. I think that we've rai sed a number
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of issues that | think the Ofice of Planning has taken note
of. And I think that you can |ook at the entire Fort Lincoln
situation and the different kind of |and uses that are within
the Fort Lincoln and were contenplated at the tinme of the
approval of the plan for the town, and then cone back to us
with the issues that we've raised in a report.

And that we postpone, then, action on this
request for a set down until the Cctober neeting at which tine
we wWill receive, then, an additional report from O fice of
Pl anning dealing in detail with this issue and naking a
recommendati on as to whether we should proceed or not. Okay?

COWM SSI ONER HOOD: M. Chair, also, |ooking at
the map, there are already sone other proposed uses. Could we
al so make that inclusive, include everything else | see here
-- aretail center, possible hotel --

CHAI RPERSON CLARENS: That's correct. That's
what | said. Well, not only the office in the inmediate
vicinity but the entire Fort Lincoln area and how this fits
into that whole thing, their traffic patterns, the
contenplated traffic patterns, all of this was anticipated. |
mean, this was a planned town.

So, this hasn't happened -- so, all of a
sudden, we're changing a residential use to this |ight
i ndustrial use, and it seens to me that we need a little bit
further information.

COWM SSI ONER HOOD:  So, we're not actually
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turni ng down the set-down hearing, we're just --

CHAI RPERSON CLARENS: We're postponing it unti
Cct ober .

COWMM SSI ONER PARSONS: Al so point out, | drove
by the other day, and as you drive along New York Avenue, the
portion to the other side of New York Avenue, between the
rail road and New York, is under construction. Sonething's
being built there, and that's part of Fort Lincoln, as well.

MR. COCHRAN: | believe that they're tenporary
retaining ponds. Fort Lincoln has a proposal that is not
formalized that it be considered as an internodal
transportation center. The map that they have shown ne
indicates it as the internmodal site. | didn't put it on
there, because | wasn't too confident of whether that would
happen.

But it would be a bus depot for tourists comng
into town to then view | MAX novies there and park their cars
and then get buses into town. It wouldn't be a replacenent
for the ITC that has been the subject of discussion before.

CHAI RPERSON CLARENS: | think the point that
M. Parsons is making is that in your analysis, you should not
be only circunscribed to the area of Fort Lincoln. W should
take a | ook at the entire area and see what's --

MR. COCHRAN: |I'm actually very pleased to be
able to do this nore thorough anal ysis.

| feel it's inportant to note, though, that the
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conprehensi ve plan has al ready been changed. The map now

shows the site that they are requesting for rezoning as a PTE.

It had formally been shown for residential. So, we'll have to
-- you will have to westle with that issue also.
CHAI RPERSON CLARENS: Okay. Well, if you can

give us that information, that will be hel pful

Do we need an action fromthe Conm ssion?

M5. KRESS: | think it would be helpful. 1'm
not sure we do, but since we did on the other case, |I think a
formal action on postponerment would be in order.

CHAI RPERSON CLARENS: COkay. So, | nove to
postpone the case with the additional request fromthe Ofice
of Pl anni ng.

COVWM SSI ONER PARSONS:  Second.

CHAI RPERSON CLARENS: Been properly noved and
seconded.

Al in favor signify by saying aye.

(Chorus of ayes.)

Opposed?

(No response.)

The ayes have it; so ordered.

COWM SSI ONER PARSONS: M. Chairman, | would
hope the O fice of Planning would al so give us sonme indication
of the volume of expected enploynent com ng out of this
proposal

CHAI RPERSON CLARENS: We have. That is in the
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request.
COWMM SSI ONER PARSONS: Is it in the request?
CHAI RPERSON CLARENS: Yes, it is in the
proposal
COWM SSI ONER PARSONS:  Okay.
MR. COCHRAN: It's approximtely the sanme --
well, it appears that it's approximtely the same as the
current site -- as the current location on V Street and on New

York Avenue, but it wasn't clear fromthe application whether
there m ght be a slight increase in actual full-time enployees
or not. I'Il clarify that.

CHAI RPERSON CLARENS: And on the issue of the
anenities package, because if | understand it fromreading the
report that you subnmitted that part of the amenities or part
of the advantages is that we are increasing the tax base, that
we are keeping enploynent within the District, which is not
really an anenity, because these people are by, if |
understood correctly, in reading the report of the ABC, it's
forcing themto have this distribution center within the
District, so they cannot go anywhere el se anyway.

And, so it is not very clear -- | nmean, there
was a nunber of issues cited in your report as to advantages,
per haps not anenities, advantages to this case, but they
didn't seemto hold a | ot of water

MR. COCHRAN: | believe that with respect to

the amenities that you have cited, oftentimes amenities are in
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the eyes of the applicant.

But there is the real anenity that it's been
given -- that in doing it as a PUD process, it does give both
the community and this Comri ssion a far greater say in what
the building is going to | ook Iike, what the buffering can be,
what the traffic, all those kinds of things.

That if they had sinply asked for a rezoning to
conformwi th the anended conprehensive plan map, nobody woul d
have a say on those things, because this proposal is wel
under the Iimts that would be allowed by a matter of right
use on the site, if it were rezoned to conformwi th the new
conprehensive plan map. So, that's -- they are giving
sonmething in conmng as a PUD

CHAI RPERSON CLARENS: Well, okay. Sonebody
will deal with that in Cctober.

MS. KRESS: M. Chairnman, | mght point out
that the new Director of the Ofice of Planning, M. Al tmn
needs to leave, and | didn't know if the Commi ssion wi shed to
speak to him ask himany questions, or interact with himin
any way before he left today, because we really haven't had
the opportunity to do that.

CHAI RPERSON CLARENS: Does the Director of the
O fice of Planning want to present the O fice of Planning
report, status report, or not?

MR. ALTMAN: | was going to present ny status

report, no. But | was going to |let David present the |onger
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status report.

Did you need to conclude that itemor is that

CHAI RPERSON CLARENS: | think that itemis
concl uded.

MR. ALTMAN: That's concl uded, okay.

COVMM SSI ONER PARSONS:  Your status report would
be quite interesting.

MR. BASTIDA: M. Chairnman?

MR, ALTMAN:  Well, | --

MR. BASTIDA: M. Chairman? 1In order to
conclude the item the staff will record the vote four to zero
to postpone. M. Clarens moving it; M. Parsons second it.
Thank you.

CHAI RPERSON CLARENS: And the notion included
addi tional --

MR. BASTI DA: The request for additional
information is stated in the record fromthe O fice of
Pl anni ng.

COWM SSI ONER HOOD: M. Chairman, may | --

MR. BASTIDA: And | hope that the O fice of
Pl anni ng woul d present its report in a timely fashion.

COVM SSI ONER HOOD:  May | just add on the
anenities package, if we set down and go for a hearing, and
woul d ask the Office of Planning to |ook at that anenities

package again. Thank you
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CHAI RPERSON CLARENS: Very good. Okay.

M. Altnman

MR. ALTMAN: Oh, thank you. Well, thank you
menbers of the Commission. |'Il be brief. You have a |ong
agenda before you, but appreciate the opportunity just to

i ntroduce myself to you and to nmeet all of you and to at | east

t oday observe the -- be a part of the Zoning Comm ssion
hearing. | actually learned quite a bit today.

As you may know, | cone fromthe city of
Cakl and, California where I, for the past four years, have

been the Planning Director for that city. And it's very
i nteresting, many of the questions that you' ve rai sed about
the rel ationship of planning to zoning and the role that
pl anni ng should play with respect to that are exactly ones
t hat we worked on in Qakl and.
Different than the structure here, in Cakland,
actually, I was in charge of all |ong-range planning,
nei ghbor hood pl anni ng, zoning, historic preservation, permt

reviews. So, that whole process was, together, is you were

able to make that very strong connection with planning and the

regul atory process.

Because | think many of the questions that you
rai sed are ones that is part of the, if I were to say, the
agenda of planning and sonething |I think the Mayor is very
interested in supporting is how we can provide to you and to

the city a very strong foundation in terns of the context
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wi t hin which decisions about projects are made and occur so
that they're not sinply an isolation or seenmingly ad hoc or

di sconnected from one another, but you get a feel of how does
this project fit into a |arger framework for the nei ghborhood,
for the city, which I think will help greatly with your

deci si onmaki ng for the comunity, for the devel opers.

One thing |I've heard consistently is howto
create clear processes that are understandable that allow for
participation by all parties so that when it conmes to the --
an item conmes before the Zoni ng Conm ssion, you have a sense
of how a project has been vetted and how a project has been
di scussed and all the issues have been raised so that when it
conmes to you it's not the first time or the last tinme you' ve
heard it. But you really have a sense of what all those
i ssues are, and the parties have all participated to that
point, so it's not the first tine they appear

Of course | haven't been a part of this. These
are very general observations of how | operate. It's not
necessarily -- you may be doing that already, but it's
sonmething 1'd like to reinforce, strengthen, or if it's not
there, institute, which is the ways that | think the
devel opnent comrunity, comunity organizations and the
commi ssions can all, | think, work together to create good
projects for the city, and a part of that is very sound
pl anning that we can bring to it.

Somet hi ng very specific in terns of our
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reports, | think our reports need to provide you with the kind
of planning analysis exactly as you've requested. W thout
speaking to the Florida Rock or the project that was just
before you, Fort Lincoln, which | haven't been invol ved, but,
Fort Lincoln, I noww Il be, | think it's -- the questions you
asked are exactly on target, which is how does a | arge-scale
project of a million plus square feet or a Fort Lincoln where
it's a different kind of use that nmay have been once
contenpl at ed, how does that fit into the devel opment patter of
t he area?

How does that fit into not only the goals in
t he nei ghborhood but the | arger goals of the city in terns of
wher e devel opment and the type of devel opment shoul d be
| ocated? Because they're exactly the kinds of questions and
gui dance we shoul d be providing, and |I | ook forward to our
doi ng that.

And, as you may know, the Office of -- the
situation of the Office of Planning is one where there's
limted -- has been very limted staff. What attracted ne
here, frankly, was the Mayor's vision, | think, for planning
and for the rebuilding of an effective planning function in
the city. The Mayor and the Council have dedicated sort of a
-- put a downpaynment on that, if you will, in terns of sone
new staff positions. And we want to bring the best quality,
the highest quality talent that we can to the city and attract

them here so they can take on these kinds of projects and
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chal | enges.

So, I'mvery encouraged by -- obviously by what
the Mayor has laid out for ne and for, | think for the city in
terms of his understanding and appreciation for planning.
think, as you probably know, the Mayor really appreciates
pl anning. He has a background in devel opnent and pl anni ng.
It's not something that's foreign to him in fact, it's
sonet hi ng he has great sort of affinity for and really wants
to encourage.

So, | think you're going to see in the next
coupl e of months, as October comes and assuming |'m confirmed
-- or, if not, someone else -- but that we'll begin to rebuild
a planning function in this city that's going to be very
proactive instead of what necessarily we've had to be reactive
to projects or proposals, and we're going to be able to,
think, get out in front of those.

So, | look forward -- and let nme just say in
terms of ny -- | always work very closely with the Pl anning
Commi ssion in the cities | worked for. As Planning Director
| look forward to working with your Executive Director and
with the Comr ssion, so we have a really open dial ogue and
conmuni cati on on all of these issues.

And | | ook forward to finding the ways to do
that, whether that's through director's reports or through
ot her ways, even if an issue isn't necessarily before you, to

gi ve you sort of an advanced warning -- you know, here's an

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

i ssue that nmay be com ng down the road; here are sone changes

in this area that are occurring. So, we can sort of be

proactive, as well, in terns of inform ng the Comm ssion about

maj or i ssues that can then help you with specific projects.
So, | guess that's a fairly | ong-w nded

i ntroduction to say that | greatly look forward to working

with you. |'m sonebody who gets very involved in these types
of issues, so you'll be seeing me, and | ook forward to
meeting with you and your -- it won't be a detached office or

a detached planning director but very much | ook forward to
what | see as a partnership with this Comm ssion, because
think it's very inportant.

And that concludes ny introduction. Thank you

CHAI RPERSON CLARENS: Excellent, M. Altman

Let nme just say that the report on Florida Rock
that came fromyour office was very hel pful, at |east to ne,
inits format and the way that it approached the issues and
dealt with each of the issues. That was very hel pful in
understanding a rather conplex and difficult to understand
proj ect.

Any conments fromthe other comm ssioners to
M. Altman?

M . Parsons?

COWM SSI ONER PARSONS:  Wel cone.  We've net on
ot her occasions, but | haven't heard himarticul ate sone of

t he thoughts that he just did.
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The early warning system as you can see in the
case just before us, is critical, and I know sone of these
t hi ngs move very quickly, but if there's sone way we could
devel op that kind of rapport, that would be a first, so that
we're in a proactive node, as well. Welcone.

COWM SSI ONER HOOD: |, too, also want to
wel come you, and |I'm | ooking forward to a good working
rel ati onshi p.

COWMM SSI ONER FRANKLIN:  OF course, |'ve already
wel comed you. | only need to say that the fault lines here
are not geological; they're just political

(Laughter.)

CHAI RPERSON CLARENS: Thank you very much, M.
Altman. And, with that, we will then nove on to item5, Fina
Acti on.

M. Basti da.

MR. BASTIDA: The first itemon the fina
action is the 98-19, which is the regulatory reform proposals.

This was di scussed in executive session, and --

M5. KRESS: Well, | -- go ahead; |'msorry.

I just felt that, perhaps, since Alan had the
-- basically, this had been approved before and then was sent
to Corp Council for its review for consistency and the
viability. And, so the final comrents have becone the
Corporation Counsel's, and | thought it mnight be appropriate

to hear from Corporation Counsel, M. Bergstein, on this
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MR. BASTIDA: Yes, that's what | was going to
do to ask M. Bernstein to take the reign and nove us through
it.

CHAI RPERSON CLARENS: M. Bernstein?

MS. KRESS: Bergstein.

MR. BERGSTEIN:. Do you want me to go through
what were the substantive areas of change, since the proposed
or just the matters that we noted weren't deleted from what |
t hought was going to be the version that is before the
Conmi ssi on?

MS. KRESS: | believe that you nmight just run
through the itenms that should be changed and then center the
di scussi on, perhaps, around the deviations. | think that
m ght be the nost hel pful

MR. BERGSTEIN: All right. [I'mgoing to skip,
t hough 2521, section 2521, which | think is an issue for the
Conmi ssion that | was involved with, but | believe that there
was a change fromthe original proposed version. | think the
Conmi ssi on needs to discuss that.

The first change that | recommended was in
section 3010.3, which appears on page 8 of the version that
you have before you. It nmerely inserts a reference to the
DCAPA to make clear that the contested case provisions of the
DCAPA apply to Zoni ng Commi ssion actions.

That's well known, but the problemis that

because both the Zoni ng Conmi ssion rules of procedure and the
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BZA rul es of procedure contain a catch-all waiver provision,
it's always been ny concern that by accident one of these
provisions that merely reflect the DCAPA m ght be wai ved and
of course that can't happen

So, by clarifying that a fewtinmes, it's a way
that when the Conmi ssion or | or ny predecessor m ght be
reviewing the rules of procedure, it's a real flag to
recogni ze that the DCAPA is the ultimte authority of how
contested cases are handl ed before the Zoni ng Conmi ssi on and
before the Board of Zoning Adjustment.

The next section is really two sections. It's
3020.2, which is the Zoning Conm ssion version, and 3117.4,
which is the BZA version. And this is a section, or sections,
that limt the total anount of time for testinony for both
proponents and persons and parties in opposition to a
collective 60 mnutes for each

One of the conments pointed out that there was
a difference in the | anguage between the two sections, both in
terms of some minor |anguage disparity, and, in the case of
the BZA section, apparently, it was either w tnesses or
parties that were left out.

And, so what was done was to actually conform
these two sections so that they use absolutely identica
| anguage.

The ot her change that was nmade was to exenpt

ANCs from parties, and ANC, at |least an effective ANC is
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automatically a party, but there was a concern after the
proposed rules that to lump the ANCs in within the 60 m nutes,
even though it can be waived by the presiding officer, would
not allow the ANCs to be able to fully articulate their

posi tion.

And just as the Ofice of Planning is pernitted
as nmuch time as it needs to present its position and
particul arly because the agencies are to be given great
wei ght, | think there was a concern that any rule that could
limt the ANCs' ability to present its views mght be contrary
to the great weight requirenent. And, so there was a specific
exenption for ANCs in both of those rules.

I would point out that in the first rule,
3020.2, the word "aggregate" was supposed to be del eted,
because the word "coll ectively" or the phrase "collectively"
-- "shall collectively" was used instead in both sections for
the sake of conformity. So, it's a redundancy that should be
el i mi nat ed.

I don't know if you all want to -- if the
Commi ssion wants to discuss these things as | go along or just
have me go through this.

CHAI RPERSON CLARENS: No, | think that we just
want to go -- | think we went through this in executive
session. | think we just want to go through your coments
quickly just so that it's on the record before we act on fina

action.
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MR. BERGSTEIN. Al

right, then, to continue

on, rule 3022.1, page 19, again, added a reference to the

DCAPA. 3022.5, actually, the change was that there was a

sentence at the end of 302.4 --

simlar to a sentence in 3022.5,

3022.4 was elim nated.

3024.7 was anended - -

so that |ast sentenc

3022. 4, which was exactly

ein

was nodified in the fina

rules to conbine the thoughts that were in 3024.8, which

concerned PUDs. For some reason PUDs were pulled out

separately in 3024.8. So, the reference to PUDs was put into

3024.7, and 3024.8 was supposed to be deleted in the version

that you have

And that should be done in the fina

ver si on.

And that's a rule that allows the Zoning Conm ssion to take a

proposed action at the end of a hearing.

CHAI RPERSON CLARENS

That's correct.

MR. BERGSTEIN: Section 3116.2 was supposed to

be del eted, because it was noved down and created as 3117.12,

and this is the BZA rul e,

rule | just discussed.

and it's actually the sane as the

It allows the BZA at the end of a

hearing to take an action on a case before it. For sone

reason, it was put

in the expedited application process, and

think that was just a codification error. It belongs at the

end of the hearing.

CHAI RPERSON CLARENS

MR. BERGSTEI N.  So,

need to delete 311.6. 2.

(202) 234-4433

Correct.

that's what we did.
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3125.2 through 3125.5 represents the fina
deci si on process for the BZA. | had recomrended that no
changes be made in what is the original BZA rules, which is
3331. 2 through 3331.5. And that, | thought, had been agreed
to at the staff |level for recomendation to you
Unfortunately, the original proposed rules, which |I have a
problemw th, remain in the final rules.

And it is still my recomendation that the
original BZA rules on final decisions, as they now exist,
remai n, because they do reflect the provisions of D.C. Code 1-
1509, and |I'm concerned that there seens to be a disparity
between what's in the proposed rule and what's in that
section. And, as | indicated, that section would govern

Lastly, section 3125.10 was added to expressly
aut horize either the BZA Chair or the Ofice of Zoning
Director to sign final BZA orders that have been approved by
t he Board.

The provision originally appeared as 3117. 4K
which is, again, the hearing procedure, and it didn't nake any
sense where it was; that in the mddle of the hearing, the BZA
woul d vote to allow the Ofice of Zoning Director to sign a
final decision that there hadn't even been a hearing concl uded
on.

So, it was ny recomendation to nove that
provision to the final decision process, and it adds the

authority of the BZA Chair to also sign sone of these orders.
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And those are the substantive changes that

appear in your proposed -- in your final rules.

CHAI RPERSON CLARENS: Ckay. Any further

comments on the text anendnent?

COWM SSI ONER PARSONS: Only to nove approval

M. Chairman, as M. Bergstein has outlined his changes

Chai r man.

COWM SSI ONER HOOD

Second the notion, M.

CHAI RPERSON CLARENS: It's been verbally noved

and seconded.

record the vote four to zero. M.

Al'l in favor signify by saying aye.

(Chorus of ayes.)
Opposed?

(No response.)

The ayes have it; so ordered.

MR. BASTI DA: M. Chairnman, the staff would

approval, and M. Hood second it.

MS. KRESS: You do

devi ati on i ssue.

2521.

have -- so

Parsons noved it for
Thank you.

still need to discuss the

MR. BERGSTEIN:. That's correct. That's section

CHAI RPERSON CLARENS: So, maybe we shoul d not

we are now goi ng back to --

MS. KRESS: The deviation i ssue was the one

t hat needed the npst di scussion

(202) 234-4433

and | think M. Bergstein was
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just going through the nore perfunctory changes, as
recommended by hinsel f regarding the regs.

CHAI RPERSON CLARENS: So, we need to, then
reopen the --

MS. KRESS: No, you're just past what he just
spoke to. Now, you need to speak to the deviation

CHAI RPERSON CLARENS: Well, we can't just take
anmendnents. Well, | thought we had just passed the text
amendment .

MR. BASTIDA: You have passed it in fact, M.
Chairman, but for this item we have provided you with a new
section. W have section 2522.2 in which the Ofice of Zoning
determined that certain things should be taken out, and it's
shown as a strike-out.

CHAI RPERSON CLARENS: | understand that.

That's why | asked if there was sonmething else, and | --

MR. BERGSTEIN:. | tried to say at the begi nning
that my comrents were linmted to chapters 30 and 31, which are
actually the Zoni ng Conm ssion and BZA new rul es of
procedures. | wasn't comrenting on changes to section 2522,
whi ch was added on to the proposed rul es.

And what you have done is to vote to adopt the
changes to chapters 30 and 31 in your final rules. But you do
need to address this additional rule, which was added into the
proposed package.

CHAI RPERSON CLARENS: | see. | understand.
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COWM SSI ONER FRANKLIN: M. Chairman, | nove
the adoption of the | anguage that appears in the text given to
us in 2522.1, but the deletion of the material appearing in
2522.2, with the exception of the first sentence, thereof,
which | would nove be added to 2522.1.

COVWM SSI ONER PARSONS:  Second.

CHAI RPERSON CLARENS: And that phrase would be

added at --

COWM SSI ONER FRANKLI N: At the end, at the end.

CHAI RPERSON CLARENS: -- of the first sentence
in 2522.1

COWM SSI ONER FRANKLI N:  Ri ght.

CHAI RPERSON CLARENS: |Is that correct?

COW SSI ONER FRANKLI N:  Correct.

MR. BASTI DA: Correct.

CHAI RPERSON CLARENS: Ckay.

All in favor? Well, is that a notion?

COWM SSI ONER FRANKLIN: It's a notion, M.
Chai r man.

CHAI RPERSON CLARENS: And it's seconded?
Seconded by M. Parsons?

And all in favor?

(Chorus of ayes.)

Opposed?

(No response.)

The ayes have it, and so ordered.
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MR. BASTI DA: M. Chairman, the staff wll
record the vote on 2522 four to zero. M. Franklin noved it
M . Parsons second it.

CHAI RPERSON CLARENS: Very good.

We'll nove on, then, to itemB. That conpletes
the regulatory reformaction -- final action on regulatory
reform |s that correct?

MS. KRESS: That is correct.

MR. BASTIDA: That is correct, M. Chairmn

CHAI RPERSON CLARENS: We mpve, then, to item B.

MR. BASTIDA: ItemB is a old case that sonehow
or another it was postponed. It was heard by M. Franklin,
M. Parsons, and Ms. Kress, and Ms. Bennett, and was
approved. It was a proposed approval

The Office has pulled out the file, has
extrapol ated all the actions taken and has provided you with
an order, and at the same tinme, it has provided you with an
entire set of the record. The record was sent to everybody
even though the only ones that required to receive the record
was M. Hood and M. C arens.

And we are open to any discussions, and we
woul d I'ike to hear fromthe comm ssioners to see how we
further can clarify this item

I would Iike for M. Clarens and M. Hood to
state into the record that in fact they had the read record in

its entirety. Thank you.
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COWM SSI ONER HOOD: M. Chair, | have read the
record inits entirety. | reviewed it, and | do have some
concerns when we're ready for discussion

CHAI RPERSON CLARENS: |'m going to recuse
myself fromthis action. | would | ead the discussion, but I
think that we have three conmi ssioners -- | have not read the
record. |If that record cane to me, | am not cognizant of it,
and | have not reviewed it. So, |I'mgoing to not participate
in the discussion, but | can definitely orchestrate it.

So, if we have any questions, then, M. Hood
why don't you start with your questions, your issues.

COWM SSI ONER HOOD:  well, first of all, this, |
beli eve, was in 1997, and sone of the -- things change, and,
basically, sonme of them | didn't have any problens with, and
this goes back to what we tal ked about earlier, the overal
perspective and the view of the whole area. For example, on
zoni ng change nunber 6, | believe it's page nunber 7 in the
O fice of Planning report.

MR. BASTI DA: Excuse ne, M. Hood, that is the
O fice of Zoning report.

COWM SSI ONER HOOD:  Oh, the Ofice of Zoning
report. Ckay, excuse ne.

Jill Dennis worked for the Ofice of Zoning?

MR. BASTI DA: Oh, you're tal king about the
original report --

COW SSI ONER HOOD:  Ri ght .
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MR. BASTIDA: -- of the Ofice of Planning.

Oh, okay. | thought you were referring to our report that we
provi ded.

COWM SSI ONER HOOD:  Now, correct me if 1I'm
incorrect, but | believe one of the changes was going from
ROLB to CML? And it's only taken a portion on Adans Street,
and it's going to nmake that a CML. | believe that portion,
which is already zone ROLB serves as a buffer.

And this is why we run into so nany probl ens
down here, because you have that dividing |line between
i ndustrial and residential, and what we're doing here now,
we' re doi ng encroachment, which is already satisfied as ROLB.
So, | have a problemspecifically with this one where we're
going froma proposed change from ROLB to CML.

MS. KRESS: \Where is that?

MR. BASTIDA: Do you renenber the specific --

COWM SSI ONER HOOD:  Actually, it's on page 11.
In the docunented data, Jill Dennis, Director.

MR. BASTIDA: M. Hood, that was the original
report of the Office of Zoning -- |I nean, the Ofice of
Planning, I'msorry. That was not adopted by the Conm ssion.

The Conmi ssion adopted the proposed rul emaki ng
-- | nean, the proposed order that was sent to you. And if
you see that on the proposed order, you will find that that is
not included in it.

COW SSI ONER HOOD: Wl I, | guess that kind of
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confused ne, then, because |I'mreading --

MR. KARKEET: M. Hood? Let ne just say that a
nunber of the original proposals that the Ofice of Planning
made were renmoved by the Conmm ssion itself --

COWM SSI ONER HOOD:  Ckay.

MR. KARKEET: -- during the proceedings. And
that order, nunber 909, reflects those changes.

COWM SSI ONER HOOD: Ckay. So, which docunent
do | need to have in my hand right now?

MR. KARKEET: You shoul d have the order 909, as
provi ded by the O fice of Zoning.

CHAI RPERSON CLARENS: Let ne suggest one thing.
Let ne say that perhaps what we need in order to make an
intelligent decision here is because M. Franklin and M.
Parsons participated in this case and acted on it, and M.
Hood is trying to famliarize himself with the case, that
perhaps M. Hood can be briefed on the case by staff, and we
can postpone action on this case. It has been sitting there
for a couple years.

M5. KRESS: Yes. |In fact, that was one of the
first things that | think when some of the new staff canme on
board we decided to do, was to go back and reeval uate the | ast
coupl e of years to make sure we've picked up everything

This is certainly older, and |I think especially
i f Comm ssioner Hood has questions, it would be good if he

conmes in and sits and discusses this with staff so we can
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i nform him

not to nake a deci sion,

all of the appropriate information.

where you' re headi ng.

nm ght be appropriate.

CHAI RPERSON CLARENS:

will help you?

but just to inform him of

And, so, perhaps,

A post ponenent of this until

| see

next nonth

Woul d that something that

COW SSI ONER HOOD:  That is exactly

woul d

not be prepared to vote on this today until | have further

clarification.

don't really think another

di fference.

MS. KRESS: |If it's already two years late, |

CHAI RPERSON CLARENS:

postponing the 96 action -- 96-12Z.

We then nove to 99-3Z,

nonth at this point wll

Okay. So, we

are

make a big

the DD Text anendnents.

MR. BASTI DA: M. Karkeet will |ead

di scussion on it. 99-3Z.

bel i eve M.

M5. KRESS: Are you prepared?

MR. KARKEET: No, |I'm

M5. KRESS: All right,

not .

t he

I will go ahead.

Bastida -- and, as you all are aware,

he's

recently had major surgery -- is going to be |eaving us for

the afternoon. And, so | will conti

The 99-3Z --

CHAI RPERSON CLARENS:

nue on.

Ms. Kress, before we

proceed, was there any action on the previous case or

(202) 234-4433
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just postponing it?

M5. KRESS: Again, if you wish --

CHAI RPERSON CLARENS: | don't think we need to.
M5. KRESS: | don't think we need to. This
one's already sat for two years. | don't think we need to

officially postpone for one nonth.

CHAI RPERSON CLARENS: Ckay.

COWMM SSI ONER PARSONS: Let me add, if | can,
the trouble with reading the order draft is it has no naps
attached to it. Not that it should, but just if -- M. Hood
if you get engaged and find that there is sonmething you'd like
to describe to us, if the staff could prepare a map of what
was proposed and what is in the order for that particular area
so it would help us with the discussion. | don't think that
woul d be too difficult.

But if you are persuaded that everything's
okay, then we don't have any reason to have new di agrans.

COWM SSI ONER HOOD:  From what |' m | ooki ng at
here in the order -- see, | went back and | ooked at the
material, and now that |I'mlooking in the order, it doesn't
even exi st anynore.

COWM SSI ONER PARSONS:  Change nunber 6 is no

| onger.

COWM SSI ONER HOOD:  It's not even in here.

MS. KRESS: That's been part of the problem
and it was al so somewhat misadvertised. It was advertised as
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it was originally advertised, which was incorrect, because
during the proceedi ngs, the Zoning Comr ssion dropped severa
pi eces. And, so we had quite a few people confused because of
the way it was advertised.

CHAI RPERSON CLARENS: So, we don't have -- ny
only question is perhaps a legal issue. | think that a Zoning
conmi ssi oner can be briefed by the staff on the history of a
case in order to understand what led to the order that is --
that the person's supposed to -- and then the material is
presented, and they can analyze the material to confirm--

MS. KRESS: Absolutely.

CHAI RPERSON CLARENS: -- that the
recommendati ons or the explanations of the staff are correct.

So, | think that if we can proceed on the basis
of that, that will be nuch helpful to you

COWM SSI ONER HOOD: Right, and then | apol ogi ze
for those who have been waiting on this, but I want to make
sure | make an infornmed and intelligent decision

CHAI RPERSON CLARENS: Absol utely.

MS. KRESS: Absolutely.

CHAI RPERSON CLARENS: No question about it.

Very good, okay. Back, then, to the DD Text
amendment .

M5. KRESS: As you all are aware, this is two
parts -- well, probably three by the tine we're done. But 99-

3Z is the DD Text anmendnent, and you did approve this very
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order as prelimnary -- | nean, as proposed action. It has
now been to NCPC, and NCPC basically says that it does not
af fect the National Capital Planning Conm ssion area.

However, it does reinforce the strong feeling
of NCPC for the residential aspect in the downtown area, and
in fact positively reacts to this order and is in agreenent
that it should be finally approved.

So, | don't know if you have any questions.

CHAI RPERSON CLARENS: This is, again, your
request in final action on an order that has already been
voted by the Comm ssion, | believe, unaninmously at the tinme
that it was.

M5. KRESS: | believe so.

COWM SSI ONER FRANKLIN: | nove its approval on
final, M. Chairman

COWM SSI ONER HOOD: | second the notion

CHAI RPERSON CLARENS: All in favor signify --
further discussion?

Hearing none, all in favor signify by saying
aye.

(Chorus of ayes.)

Opposed?

(No response.)

MR. ERANDU. Staff records the vote four to
zero to approve order 908.

CHAI RPERSON CLARENS: Three to zero.
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MR. ERANDU. ©Oh, three to zero to approve, M.
Franklin, M. Hood, and M. Parsons

CHAI RPERSON CLARENS: No, M. Clarens. M.
Parsons did not participate, is that correct?

MR. ERANDU: Well, then, M. Clarens. Thank
you.

CHAI RPERSON CLARENS: M. Franklin,
understand that you're going to have to |leave us in a short

period of time. |1s there any particular case that we want to

take out of order of the balance of the final actions that we

woul d need to take while you're still with us?
COWM SSI ONER FRANKLIN: | left with Ms. Kress
nmy proxy on the remainder of the agenda.

CHAI RPERSON CLARENS: Very good.

COVMM SSI ONER PARSONS: | woul d request you vote

on the Oxon Cove matter while |I'mout of the room

COWM SSI ONER FRANKLI N:  Ckay.

COWM SSI ONER PARSONS: Can you do that right
now?

M5. KRESS: That's the next suggestion.

CHAI RPERSON CLARENS: Ckay. So, then we nove
on, then, to actually the next itemon the agenda, which is
the 98-16C, the Consolidated PUD and Map Amendrment for Oxon
Cove.

We have an order in front of us --

M5. KRESS: Which you have not read until this
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weekend. You did not have this before.

CHAI RPERSON CLARENS: | understand that.

MS. KRESS: Wen we made the prelimnary
proposed action, this order did not exist. And, so | was just
saying for the record this is new for all of the Conmi ssion
menbers.

COWM SSI ONER FRANKLIN: M. Chairman, | have
read the proposed order, and | nove its adoption subject to
some m nor changes that | have suggested to counsel

COWM SSI ONER HOOD:  And | will second the
not i on.

CHAI RPERSON CLARENS: It is has been properly
noved and seconded.

Al'l in favor signify by saying aye.

(Chorus of ayes.)

Opposed?

(No response.)

The final action on the order is approved.

M5. KRESS: As anended.

CHAI RPERSON CLARENS: As anended.

MR. ERANDU:. Staff will record the vote three
to zero to approve order 902, as anmended. That's M.
Franklin, M. Hood, and M. Clarens. Thank you

COWM SSI ONER HOOD: M. Chair, can | nmove for a
reconsi deration on that one, because | did -- |'ve just

noticed that | had a correction in the summary of evidence or
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is that just a staff -- can the staff deal with it?

M5. KRESS: If it's very mnor.

CHAI RPERSON CLARENS: Do you want to raise it
to the attention of the Comi ssion?

COWMM SSI ONER HOOD: Right. | don't know
whether -- it's just the wording of the -- where it says "The
O fice of Planning initially reconmended approval of the
application.” W treated both of these cases as separate,
fromthe one that happened in Novenmber of '98 as well as to
what happened in January of '99, and it was never presented to
us as the Ofice of Planning in support of that project, and
once we separated both cases, all the information was
subnmitted to us as though it was a new case.

CHAI RPERSON CLARENS: It was a --

COVMM SSI ONER HOOD: It's something that we need
to l ook into, because it states here that the O fice of
Planning initially reconmended approval of this application
and that was not the case in this case.

MS. KRESS: Maybe we can ask for clarification
Is M. Bergstein still here?

Do you understand the point that Comm ssioner
Hood is making? 1In the fall, when the case first cane before
us, the Ofice of Planning did in fact support the case, and
then when it came back in its revised version this spring,
they did not.

And Conmi ssioner Hood is concerned that the way
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we're depicting this is incorrect, because there were actually
two different cases.

MR. BERGSTEIN. Well, | thought that it was the
same proceedi ngs, but, in essence, there was a substitute
application, and so that the O fice of Planning supported the
original application, and then opposed the revised
application. And maybe if that's what you're speaking of, we
could change it to reflect that.

COWM SSI ONER HOOD:  Right, and that's exactly
what |'m speaki ng of, because the RFP did change, and we, |
think, requested at the time that we submit that as a new --

starting all over again, all the information and everything

el se.

M5. KRESS: It was officially all new
i nformation, but we didn't make if formally a new case. It
was still a continuation of the former case, although we had

all new information fromwhich we then began.

CHAI RPERSON CLARENS: Well, that's ny
recollection. M recollection --

MS. KRESS: So, legally, it is a continuation

CHAI RPERSON CLARENS: -- is that it is a
continuation of the sane case, and, therefore, the way it's
stated that the Office of Planning initially recomended
approval of the original application and then changed its m nd
is correct.

COW SSI ONER HOOD:  Ckay.
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MS. KRESS: But | think you can just maybe
nmodi fy your notion to accept that conment for clarification in
the final order.

COWM SSI ONER HOOD: Ckay, that's what we'll do
then. | don't think that -- do | need to make a notion?

MS. KRESS: No, | think there can just be

consensus --
COWM SSI ONER HOOD:  Ckay, consensus.
M5. KRESS: -- as | believe there is.
COWMM SSI ONER HOOD:  Thank you
CHAI RPERSON CLARENS: Very good. Anything el se
on this -- on the --

MS. KRESS: M. Franklin, you m ght cal
Commi ssi oner Parsons back, because we're going to |lose a

quorum very rapidly.

CHAI RPERSON CLARENS: Okay, the -- is M.
Parsons joining us? He's not here yet? Okay, we'll stand in
recess for a minute until M. Parsons joins us

(Wher eupon, the foregoing matter went off

the record at 3:46 p.m and went back on
the record at 3:47 p.m)

CHAI RPERSON CLARENS: Ckay, we're back in
session, and the next case is final action on 99-2M that's
1000 K Street, NNW And we have before us an order that was
approved by this Comm ssion and sent on to NCPC, and it has

come back saying that there is no conflict with the federa

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

interest, and --

MS. KRESS: But with revised pl ans.

CHAI RPERSON CLARENS: But with revised plans,
that's correct.

M5. KRESS: From NCPC. NCPC returned this to
us approving revised plans. Those revised plans reflect a
change in the parapet height of three feet.

And, in addition, there is the issue of
signage. We received a letter fromWIkes Artis addressing
the signage concerns that were expressed at the neeting when
t he proposed action was taken with draw ngs signifying and
showi ng the signage that they are proposing on this order

CHAI RPERSON CLARENS: Very good. And we need
to clarify -- we talked about this in the executive session
and | think we need to clarify that we need to have a draw ng
that records all of this alternatives in its final form as
approved by the Conmmi ssion, in sonme way or another

MS. KRESS: Yes, if you don't mnd, let ne just
clarify alittle bit. W have two sets of draw ngs, one which
deals with the change in the parapet height, another one which
deals with the signage. The two of them do not match, and on
both of them it says "glass and nmetal internally illumn nated

a lantern typical," which is not true. W know that our vote,
and the order so reflects, only allows the interna
illumnation on a central lantern.

CHAI RPERSON CLARENS: Correct.
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MS. KRESS: So, basically, what we're
requesting -- we would like to request of the applicant, if |
ascertained all the information correctly earlier, is one set
of drawi ngs that we can |abel as an exhibit that --

CHAI RPERSON CLARENS: Has al ready been | abel ed
exhibit, and it already has a | abel as an exhibit in the
order.

M5. KRESS: That can -- that will cone in, and
we will accept into the record and given an exhibit numnber
t hat comnbi nes these various exhibits to have one correct
exhibit for us to be able to reference.

CHAI RPERSON CLARENS: That is correct. | think
that if we can do that, | think we can nove forward with this
order.

So, those were the only coments from NCPC, is
that correct?

MS. KRESS: Yes.

CHAI RPERSON CLARENS: The parapet and the
si ghage.

M5. KRESS: No, the NCPC did not comrent on the
signage. They only conmented on the parapet and change on the
parapet. The signage was in response to the hearing -- |

mean, the proposed action and the response by the applicant to

CHAI RPERSON CLARENS: | see.

MS. KRESS: -- the Conmission's concerns on
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si ghage.

CHAI RPERSON CLARENS: Very good. Okay.

So, Conmi ssioners, what is your pleasure?

COWM SSI ONER HOOD: M. Chair, may | just say
somet hi ng before we nove --

CHAI RPERSON CLARENS:  Sure.

COWM SSI ONER HOOD:  When | voted on this at
first, I was a little reluctant, and I still stand reluctant
for the sinple reason that this Commission, the Ofice of
Pl anni ng and Office of Zoning, we need to define -- and | said
this at the hearing and at the |ast proposed action -- we need
to define when something becones a nodification and a new PUD,
because this -- it could set a bad precedent.

And | don't know whether we need to petition
staff to look into that and let's becone a petition Zoning
Commi ssion or how we need to work out, but that does need to
be done.

CHAI RPERSON CLARENS: Well, can we deal with
that. | think that that was an issue that was discussed on
the record. Maybe you m ght want to suggest a way in which we
can deal with this issue of the -- and this m ght connect,
then, to a correspondence that we have, which is part of our
agenda. |Is that correct?

COW SSI ONER HOOD:  Yes, because that --

CHAI RPERSON CLARENS: We have a letter --

COWM SSI ONER HOOD: A request for tine
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ext ensi on.

CHAI RPERSON CLARENS:  No.

COWM SSI ONER PARSONS: No, that's a separate
i ssue.

I"d like to agree with M. Hood, because --

CHAI RPERSON CLARENS: Ckay.

COWM SSI ONER PARSONS:  -- we have a sent a
signal to the devel opment conmunity that we're willing to
accept change of use from-- a total change of use as a
nodi fication of a PUD. And while I think nost of us wel come
this particular --

CHAI RPERSON CLARENS: Change of use.

COWMM SSI ONER PARSONS: -- change, | would hate
for that to be a signal that this is the way we're going to do
busi ness on so many PUDs that are outstanding.

MS. KRESS: Perhaps, if you want sone
addi ti onal discussion, M. Bergstein could respond to the
issue, if you care to discuss it today.

COWM SSI ONER HOOD:  Ms. Kress, | think what |I'm
saying is we either need to have the Ofice of Planning | ook
into it so we can have that -- not a defined |ine but have
some type of guidelines to when we know when it's a new PUD as
opposed to a small nodification or whatever nodification

We need to have sonething nore definite that we
can operate by as opposed to setting a precedent for everyone

to come in and say this is a nodification, not a new PUD. So,
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I think that's sonething we need to research, investigate, and
I'"'m not exactly sure where to point it, and that's, | guess,
where I'mgoing -- Ofice of Planning, O fice of Zoning,
petition the Conmi ssion -- and | think we need to have an al
out hearing on it.

M5. KRESS: And perhaps it should be a
conmbi nation. W should ask O fice of Planning for their
advice, Ofice of Zoning as well as our Corporation Counsel to
deternmine this more clearly for the future, and | believe
that's your concern is that we need to perhaps articulate this
better for future cases.

CHAI RPERSON CLARENS: Well, there are two
i ssues, right? | nean, one is the issue of howit is that we
proceed with this request for nodification especially when use
i s changing, and the other one is this case in particular
1000 K Street and what is the status of that. | nean, we've
approved an order. The order is for a nodification of a PUD
And, so we need to deal with that nodification of a PUD that
obvi ously changes the use, and | understand the issues.

So, | don't know. M. Bergstein, do you have
some conments on this issue?

MR. BERGSTEIN: It's a natter |'ve given sone
t hought to, and I've actually witten down sonmething, but it's
a very conplex issue, and it's something that | would prefer
you allow me to discuss with you in witing. But |I'mat your

pl easure to give you ny thoughts publicly, as well, but it's
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really your choice

CHAI RPERSON CLARENS:

Well, no, I'd rather give

you tine to develop this in witing and think it through

But, again, | want to separate the t

wo issues. One is how the

Commi ssi on shoul d proceed in future cases establishing some

gui delines for that, and the other one is how to proceed on

this parti

cular case that is in front of us, which we've

al ready acted on and that is now bef

COWM SSI ONER PARSONS:

intend to inpact this decision
CHAI RPERSON CLARENS:
COW SSI ONER HOOD: |
up, because that was -- | know that

think that we needed to address it.

ore us for final action

Well, | certainly didn't

Okay.
just wanted to bring it
was a mmjor concern, and

Not dealing with this,

but |1 thought this was the opportune time to bring that up

vote -- |

written, with the exception or

COWM SSI ONER PARSONS:

M. Chairman, | would

woul d nove that we approve the draft order, as

incoming exhibit that will indicate

York Avenue, and --

par apet .

(202) 234-4433

CHAI RPERSON CLARENS:

The size of the letters --

anmendnent to provide for the

no parapet, no sign on New

Well, a three-foot

MS. KRESS: No, that was renpved.

CHAI RPERSON CLARENS:

MS. KRESS: The three-

CHAI RPERSON CLARENS:

That was renoved.
foot parapet was renoved.

Okay.
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M5. KRESS: |'msorry.

COWM SSI ONER PARSONS: Maybe | shouldn't be so
speci fic.

MS. KRESS: Yes, | think, perhaps, we just say
regardi ng the parapet issue and the signage issue.

COWM SSI ONER PARSONS: And the il lum nation
i ssue.

M5. KRESS: And the illunination issue, and
al so there was sonmething el se that was di scussed, and it has
to do with the extension, and | don't know whether you want to
handl e that as a part of this notion

COW SSI ONER PARSONS:  No.

MS. KRESS: All right.

CHAI RPERSON CLARENS: | don't think so.

MS. KRESS: Because we were going to put it in

this order.

CHAI RPERSON CLARENS: Wwell, if we --

M5. KRESS: Why don't you handle this is a
vote, and then we'll conme back to that extension

CHAI RPERSON CLARENS: If we don't deal with it
in this order, where are we going to deal with it?

COWM SSI ONER PARSONS:  Well, | guess you're
right. We ought to deal with it now.

CHAI RPERSON CLARENS: I|If we don't deal with the
order -- with the extension, the issue of extension --

COW SSI ONER PARSONS:  All right, | withdraw nmy
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motion. Let's go to the next matter

MS. KRESS: Oh, | was going to say to not
withdraw. | was just going to add it -- well, whatever.

The proposal that has been discussed is that
the extension of the PUD, which was |later on the agenda, that
the words be added as a part of the approval of this fina
action to say that the PUD is extended until October whatever
date -- | believe it's about the 5th or 6th, year 2000 -- or
until the order in VC blank becomes effective, whichever
occurs first, the actual order nunber that this order would be
gi ven.

So, basically, we're extending the base PUD
until October -- and | believe it's 5th or 6th year 2000.

CHAI RPERSON CLARENS: It's one year fromthe
time of the expiration of the present PUD.

MS. KRESS: PUD.

CHAI RPERSON CLARENS: And, so it's one year
fromthe tine, and we're extending the present PUD order unti
then or until this PUD becones effective.

MS. KRESS: Whichever occurs first.

CHAI RPERSON CLARENS: Wi chever occurs first.

MS. KRESS: This is the wording that, as you
di scuss things, M. Bergstein drafted for you

CHAI RPERSON CLARENS: Very good. So, would you
consider that nmodification to your nmotion, M. Parsons, to

include that in the order?
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COWM SSI ONER PARSONS:  Yes, as one of the
conditions at the end, | guess, yes.

CHAI RPERSON CLARENS: That is correct.

MS. KRESS: As a part of the decision

COWMM SSI ONER PARSONS: That's where it will be
| ocat ed.

COWM SSI ONER HOOD:  Let me nmeke sure |'mclear
What's happening, the initial PUDis going to expire, so
they're asking for an extension until the nodification kicks
in.

CHAI RPERSON CLARENS: Well, this is separate
fromany request. W are clarifying our order so that we do
not create a situation where a gap or the applicant is
prej udi ced by the process of adoption of an order of this
Conmi ssi on.

So, we have already approved the nodification
to the PUD, and there's going to be a process before that PUD
beconmes effective -- that nodification beconmes effective. So,
we need to act, we need to clarify so that the original PUD
whi ch woul d expire on October 5 or 6 --

COWMM SSI ONER PARSONS:  Si x.

CHAI RPERSON CLARENS: -- woul d have continuity
until this nodification takes effect.

COWM SSI ONER HOOD:  And then once the other
nodi fication takes effect, then they will have one year -- or

two years. Three?
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MR. BERGSTEIN: The PUD nodification, as
understand it, is going to be extended for two years. The
exi sting PUD, the Commission is going to pernmt it to remain
in effect until either one year fromits expiration date or
until the effective date of the PUD nodification, whichever
occurs first.

So, the one year relates to a certain tine
limt so that if for reason the PUD nodification never becones
effective, the existing PUD would end in one year, and then
the applicant can cone back and ask for a further extension of
time, if necessary.

O herwise, if the PUD nodification does becone
effective prior to one year fromthe original PUD s expiration
date, then, at that point, that original PUD would expire.

CHAI RPERSON CLARENS: Ot herwi se the new PUD
nodi fication would be valid for two years fromthe time that
it becones effective.

COWM SSI ONER PARSONS: I n effect, we're
probably tal ki ng about a ten-day extension

COWM SSI ONER HOOD:  And that's where | was
goi ng, because | had nmade a note for a nonth.

COWMM SSI ONER PARSONS: That's all this is.

COWM SSI ONER HOOD:  Ckay.

COW SSI ONER PARSONS:  Yes, this is all this

CHAI RPERSON CLARENS: That's all it is. |It's
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just sinply so that there's no gap

Very good. So, you've added that to your
not i on.

MS. KRESS: Let me just take back what |
recommended. There is some concern that this mght want to,
if it goes to appeals or there's problenms, that this m ght
want to be handled in two notions so that it can be appeal ed
i ndependently rather than as a part of the same notion

CHAI RPERSON CLARENS: Wiy woul d you do that?

MS. KRESS: It has just been pointed out to ne
that there may be -- and perhaps it is the very issue you're
dealing with, | don't know, | did not have that communication
It was just that it should be separated and handl ed as two
separate issues so that if there are problens or if it is
appeal ed by anyone, as we know --

CHAI RPERSON CLARENS: This is a conment from
Cor porati on Counsel or --

MS. KRESS: No.

CHAI RPERSON CLARENS: No? Corporation Counsel
any comments on that? Whether we should --

MR. BERGSTEIN. | have no feelings about it one
way or another, but if you're going to do that, it would seem
to me that, first, you would vote on the PUD nodifications so
t hat when you extend the existing PUD and relate it back to
somet hi ng, that sonething' s already been voted on

So, if we're going to do two notions, | would
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do the PUD nodifications first, approve that, and then do the
extension of time on the existing PUD relating it back to that
PUD t hat you just approved.

COWMM SSI ONER PARSONS: All right, then, 1 would
move that we adopt draft order in case nunmber -- or draft
order number 905, as witten, with the exception that a new
exhibit will be entered into the record by the applicant
reflecting the accurate draw ngs of the parapet, the
illumnate or lack thereof in the penthouse --

CHAI RPERSON CLARENS: And no si gnage.

COWM SSI ONER PARSONS:  -- and the no sign on
New Yor k Avenue

CHAI RPERSON CLARENS: As well as the size of
t he signage, the correct size of the signage.

MS. KRESS: All of the signage.

CHAI RPERSON CLARENS: All of the signage.
There's a di screpanci es between two of the exhibits.

COWMM SSI ONER PARSONS: Oh, I'msorry, it's 24
inches is --

MS. KRESS: Yes.

CHAI RPERSON CLARENS: Correct. Okay, you're
secondi ng?

COWM SSI ONER HOOD:  If you want ne to second
it, M. Chairman, 1'll second it with great hesitation

(Laughter.)

CHAI RPERSON CLARENS: Okay, but that's a
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second.

So, having been nmoved and seconded, all in
favor signify by saying aye.

(Chorus of ayes.)

Opposed?

(No response.)

The ayes have it, and so that's an order

MS. KRESS: | would just, for the record, say
t hat Comm ssioner Franklin left his vote, and it is
affirmative.

CHAI RPERSON CLARENS: Very good. Okay.

And then the second nmotion, M. Parsons.

MR. ERANDU:. Can you hold, please? Staff
record the vote four to zero -- Comm ssioner Parsons, Hood,
Cl arens, and Conmi ssioner Franklin by proxy. Thank you

COWM SSI ONER PARSONS:  Well, with reference to
the request of WIkes, Artis, Hedrick and Lane of August 10
concerning the need for the PUD at 1000 K Street that
preexisted the case we just dealt with, | would nove that we
-- are we going to do this is a separate order or in addition
to the PUD we just passed?

MS. KRESS: We can do it either way.

CHAI RPERSON CLARENS: Well, it has to be
i ncorporated. | don't see how we can do any other place
except as part of the order that we approving. So, that's why

| didn't -- | thought that it should have been nade part of
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the original approval, but we can incorporate it as a
nodi fication. W can nove --

MS. KRESS: That's what M. Bergstein was
suggesting, | believe. | don't want to put words in his
nmout h.

MR. BERGSTEIN: Maybe |'mlosing track of
what's going on. WAs there a separate request nade under the
ori gi nal PUD?

MS. KRESS: Yes.

MR. BERGSTEIN: And, so that order would cone
under the original PUD. | mean, you're going to have -- you
have one order granting an application, which I assune is 99-
2M and then you woul d have --

CHAI RPERSON CLARENS: Very good, M. Bergstein.
| understand you. So, what you're saying is that we can --

that we have a request, and we could do it as a nodification

MR. BERGSTEIN: As a separate order under that
original PUD extending that order

CHAI RPERSON CLARENS: Well, but except that it
is not -- there's not two PUDs; it is the sane, and what we're
doing is a nodification

MR. BERGSTEIN: But you're granting an
extension of the original PUD. You have a separate
proceedi ng, which is a PUD nodification, that you're al so

granting. But it would be appropriate to do two orders, one
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order, the extension under the original PUD s proceeding
nunmber, 1'd assune, and then -- because | assume that when
extensions for PUDs are nmade, they're nade under the origina
PUD proceedi ng nunber.

CHAI RPERSON CLARENS: |f we do that, then do we
need to then go through the process of having a separate order
witten, and then that would be a new action that this

Conmi ssion is taking?

MR. BERGSTEIN. Well, if you're taking two
votes --

M5. KRESS: It would be two orders, but it's a
pretty sinple -- | mean, as you know, when we do the tine

extensions, those are fairly sinply, straightforward orders.

COWM SSI ONER PARSONS: They don't need to be
referred to the Planning Comm ssion, do they?

MS. KRESS: No, they really don't.

MR. BERGSTEIN:. It's a request for application
for an extension of tine on a --

MS. KRESS: Typically, we do, because -- in
this case, we don't need to, because we have the O fice of
Pl anning's report current and updated on this particular site.
Someti mes when we have requests for extensions that are a
coupl e of years old, conprehensive plans have changed, et
cetera, et cetera, so we have often -- well, we do, we refer
it to OP.

In this case, we don't need to, since OP
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essentially has already conmented on the project as a part of
the nodification. | think we could be prepared, if you so
desire.

CHAI RPERSON CLARENS: Ckay, well, correct me if
I'"'mwong. The request fromthe applicant is that we naintain
the two PUDs in effect until the market conditions are --

COWMM SSI ONER PARSONS:  Yes, that's true.

CHAI RPERSON CLARENS: That's what they're
requesting? That's what we're saying that we are not
approvi ng?

COWM SSI ONER PARSONS: That's correct.

CHAI RPERSON CLARENS: Okay. Well, then we need
to -- so, what we're approving is an extension of the original
formof the PUD for a year after the expiration date of that
PUD or until the new nodified PUD comes into effect.

COW SSI ONER PARSONS: Correct.

MR. BERGSTEI N: Wi chever occurs first.

CHAI RPERSON CLARENS: Wi chever occurs first.

Okay, and that was a notion that you made. |Is
that correct, M. Parsons?

COWM SSI ONER PARSONS:  Yes. And |I'm pl aying
| awyer here, which is very dangerous for me, but it seens to
me that the train of orders that we're anmending is the 556
series, 556-B, C, D, and E. 556-E extended this till October
6, 1999.

CHAI RPERSON CLARENS: Correct.
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COWM SSI ONER PARSONS:  So, we woul d be anendi ng
that order to extend through Cctober 6, year 2000 or unti
order 905, just adopted, is effective, whichever is first.

CHAI RPERSON CLARENS: That is correct.

COWM SSI ONER PARSONS: And that would be ny
notion -- or whichever occurs first.

M5. KRESS: Exactly.

CHAI RPERSON CLARENS: That is exactly correct.
Very good.

And, M. Hood --

COWM SSI ONER HOOD:  How | ong do we anticipate

the first action that we took to take?

M5. KRESS: | think it depends on the appeal
As we know, and we have received in witing, | think the
concernis -- | mean, really, it's only like 13 days fromthe

time that we pass it and we're basically done except for the

appeal s --

COWM SSI ONER HOOD: The appeal s process.

MS. KRESS: -- process.

CHAI RPERSON CLARENS: But the appeal s process
is separate, and we'll toll the tinme independently. |Is that
correct?

M5. KRESS: Yes, it will toll the tine, but he
was saying actually how nuch time, and |I'm saying, really, it
could be just ten, 13, 15 days or it could be longer, if there

is an appeal. It will be tolled, but it could be |Ionger
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COWM SSI ONER HOOD: \What scares ne is that I'm
| ooking at this, and |I'm anticipating a | onger version,
knowi ng how these things usually work, and | see themtying up
things for four and five years, excluding the appeal process.
But that's sonmething that's --

MS. KRESS: Excluding the appeals process?

CHAI RPERSON CLARENS: No, excluding the appea
process should not -- no, excluding the appeal process, is
just sinply a matter of publication of the final order in the
D.C. Registry, and that should happen within a linmted anount
of time, which we are saying is going to be between ten and 15
days after the tine of expiration of 556-E, which is the |ast
order that was approved by this Comm ssion

COWM SSI ONER HOOD:  Well, with that, not to
bel abor the point out, second the notion of M. Parsons
whi chever comes first.

CHAI RPERSON CLARENS: Very good. | hear a
second. So, it's been properly noved and seconded.

Al in favor of that notion signify by saying
aye.

(Chorus of ayes.)

Opposed?

(No response.)

The notion carries.

MS. KRESS: Would you record the vote?

MR. ERANDU: Staff -- did M. Franklin vote?
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M5. KRESS: Yes. And |I'msorry, M. Franklin
voted in favor.

MR. ERANDU:. Okay, staff records the vote four
to zero to approve to extend the order number 556 series by a
vote of four to zero -- M. Parsons, M. Hood, M. Clarens
and M. Franklin by proxy. Thank you

MS. KRESS: Thank you

CHAI RPERSON CLARENS: Very good. By the way,
just so that we can keep up with it, that is actually taking
care of item 10-A of the agenda.

MS. KRESS: Yes, thank you

CHAI RPERSON CLARENS: Ckay. Now, we nove on to
99-1C. That's the Fort Lincoln Housing project that we've
approved, and it's com ng back to us for final action

COWMM SSI ONER PARSONS:  Point out, M. Chairmn
| did not participate in this case but will sit here so you
can have a quorum

CHAI RPERSON CLARENS: Very good. And we have a
proxy from M. Franklin, is that correct?

M5. KRESS: Yes, we do.

COWM SSI ONER HOOD: M. Chair, | would nove --
| believe they've subnitted everything we've asked for. |
woul d nove in favor of 99-1C.

CHAI RPERSON CLARENS: | second that notion

Al'l in favor signify by saying aye.

(Chorus of ayes.)
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Do we have a positive vote from M. Franklin?

M5. KRESS: Yes, we do, in favor.

CHAI RPERSON CLARENS: Very good. So, that
notion carries, and the order is approved.

MR. ERANDU:. Staff records the vote as three to
zero to approve the Fort Lincoln PUD -- Comm ssioner Hood,

Cl arens, and Conmi ssioner Franklin by proxy. Thank you

CHAI RPERSON CLARENS: Very good.

MS. KRESS: And the order did incorporate all
of the concerns that -- when it was passed proposed action
they all have been incorporated except for a few typos, which
I will pick up.

CHAI RPERSON CLARENS: And NCPC had no --

MS. KRESS: And NCPC had no --

CHAI RPERSON CLARENS: -- comments.

M5. KRESS: Exactly.

CHAI RPERSON CLARENS: Very good. The next item
is the update of Child Devel opment Center, and that was an
order that has been already approved, and it was in some of
the m nutes as being postponed. Action was postponed pending
final coments froma nunber of agencies, and we've received
the majority of them

MS. KRESS: Yes. According to the Ofice of
Pl anni ng report, we have received them from everyone except

Bar bara Camara, and | don't know -- the report mentioned that
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MR. COLBY: You received that one today.

MS. KRESS: ©h, you did?

MR. COLBY: | gave M. Bastida ten copies.

CHAI RPERSON CLARENS: And do we have -- and do

we need to also waive the rules to accept or is that a tinmely

MR. COLBY: No, it was referenced in our report
to say that we would --

CHAI RPERSON CLARENS: Well, was your report
timely or do we need to waive --

MR. COLBY: The original report was tinely.
Today's, of course, is not.

CHAI RPERSON CLARENS: Ckay.

M5. KRESS: We have not received that letter
Can you just, perhaps, highlight it for us. Staff is going to
| ook -- we've received so many papers today, we've had trouble
keepi ng track. Perhaps you can brief the Conmi ssion?

MR. COLBY: Sure. Yes, if you like, |I can give
the comrents contained in both our report, which | can
sumarize very quickly to say that there were really no
changes in the materials that you received prior to today that
ef fect the reconmmendati on that we made previously.

But today's, | think, is substantive. It cones
fromthe Ofice of Early Chil dhood Devel opment, from Barbara
Camara, and there were suggestions fromthem about three

suggestions. One was -- and some of which net suggestions
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this Comm ssion had made earlier.

First, that the D.C. Ofice on Aging be an
organi zation to which the Board submts the application for
review, and we agreed with that, and the |anguage woul d state
now, if the Conmm ssion adopts that, "Before taking final
action on an application for use as a child devel opnent and/ or
el derly day care center, the Board shall submt the
application to the D.C. Departnents of Public Wrks and
Heal th."

And the new | anguage would be the "D.C. Ofice

on Aging and the D.C. Office of Planning," and |'ve added "as

appropriate,” because you wouldn't send it to the Ofice on
Aging if it were a child devel opnent center and vice versa.

CHAI RPERSON CLARENS:  Sur e.

MR. COLBY: So, we agreed that the O fice on
Agi ng should be in that |oop and provide comments to the
Conmi ssi on.

Secondly --

MS. KRESS: What page is that on in the -- oh,
you're just -- you don't know which page it is on in the
draft.

CHAI RPERSON CLARENS: No, no, no. These are
t he new coments.

MS. KRESS: | was trying to equate this to the

actual Zoning Comr ssion order, which I --

MR. COLBY: |'msorry.
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M5. KRESS: |f you could just hold a second so

MR. COLBY: The first one was 205.9.

M5. KRESS: Okay. Right now, on 205.9, we're
only changing by deleting a word and adding a word. So, this
woul d have to be rewritten.

MR. COLBY: COkay. |It's a very mnor --

MS. KRESS: | understand the point.

MR. COLBY: It's a very minor change, though

Then 330.5, that Ofice suggested that child
devel opnent -- and this is paragraph D.

MS. KRESS: That's 330.5-D?

MR, COLBY: Yes.

MS. KRESS: Ckay.

MR. COLBY: That child devel opnent and/ or
el derly day care center be pernmitted provided that the center
shall be linmted to no nore than -- currently, it reads 15,
the regul ati ons do. They would have said -- they would say 40
i ndi vidual s, a substantial increase.

The rationale given by that Ofice is the need
for an additional 4,500 child care slots, a; b, that it is not
generally cost effective to provide services for only 15
children, and, c, that infants can only be organized in groups
of eight and preschool children in groups of 16. So,
apparently, there is a systemthat they utilize that works in

mul ti pl es of eight.
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And our response is that we believe, although
the Corp Council can comment on that, that the nunmber 15 could
be changed to 16 generally within the scope of the case and
get to a nmultiple of eight but not to 40. The nmaxi num of 40,
while it mght be a good industry standard for the reasons
given, it is way beyond the nature of what we have addressed
to date, and probably woul d have potential inpacts that go --
that the Board should continue to address as it does now when
you go above 15.

Si xteen is a margi nal nunber. If it works
better for licensing, | would think it would make little
difference in ternms of inpact, but 40 is quite a different
nunber, and we've not heard any testinony on that.

M5. KRESS: As you know, earlier when we were
di scussing this conversations that happen with changes of
nunmbers, | don't know -- and, unfortunately, we have not been
able to locate those -- the letter. | don't know how the
Conmi ssion feels in its confortabl eness about dealing with
this.

You had one nore point you said you needed to
make?

MR. COLBY: Yes. Finally, the Ofice of Early
Chi | dhood Devel opment suggested that in the definitions, that
the phrase limting the length of time which currently reads,
"for infants and children away from hone for |ess than 24

hours, " be replaced with, as the Commi ssion had requested,
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"shall not reside at the facility."

That allows, on an energency basis, sonmeone to
stay over 24 hours if need be, but they cannot reside there,
and it gets around the issue of size of famly, basically,
which is the real reason that 24 hours is there.

These children cannot be residents. They can
only be there as day care. The day might, under any given
unfortunate or unusual circunstance extend past 24 hours, and,
if so, this would provide that.

That | anguage was suggested by Conmi ssioner
Franklin previously. W sent that out to the agencies as a
what if, what do you think of this, and the only response
we' ve gotten was one of agreenent that they woul d change the
definition in licensing to reflect that |anguage.

MS. KRESS: But now it's being proposed
differently.

MR. COLBY: No, it's being proposed as -- no.
They woul d reflect this new change suggested by Comri ssion
Franklin to resolve another issue to sinplify it and not talk
about 24 hours but just to say "shall not reside at the
facility."

CHAI RPERSON CLARENS: VWhich | think is a -- it
makes sense.

Now, let me -- this is a -- the text amendnents
deal mostly with the definition of a child/elderly devel oprment

center and the elderly day care home? |Is that correct?
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MR. COLBY: |'msorry, which one?

CHAI RPERSON CLARENS: This nodification in
front of us is nostly about the definitions.

MR. COLBY: Yes, it's strictly definitions.

CHAI RPERSON CLARENS: And that in the majority
of cases these facilities will be subject to BZA approval as a
speci al exception?

MR. COLBY: Above the -- in an R-4 zone, above
the limt of 15 or 16, dependi ng upon how t he Comr ssion comes
out on that proposal, they are special exception approvals by
t he Board.

CHAI RPERSON CLARENS: So, your recomendati on
is that we change 15 to 16 in order to conply with the
rati onal e given by --

MR. COLBY: Yes, | think it's -- | would think
they could work just as well with 15, but | think that the
change is so minor that why not get in sync with their systenf

CHAI RPERSON CLARENS: But that it would take a
significant additional hearings to then nmove it to 40? That

that's enough of a --

MR. COLBY: | would think so, yes.
MR. BERGSTEIN: 1'Il concur with M. Col by on
t hat .
CHAI RPERSON CLARENS: Yes, okay. Well, 1 don't

have a problem going from 15 to 16, and | don't have a problem

with the idea of going fromthis whole issue of 24 hours and
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23 hours and all that kind of stuff to the just defining it as
they will not be a resident in the facility.

Anyt hi ng el se?

MR. COLBY: That's it fromthe Ofice of
Planning. That's all fromthe agencies.

CHAI RPERSON CLARENS: OCkay. |Is this sonething
that we can act on and have staff nmodify the order accordingly
or -- | mean, this is final action -- or do we --

M5. KRESS: Yes, | believe so. This is fina
action, but this was just -- this is why | believe the
Conmi ssion has held off some four nmonths on this -- was to get
this information. And | think that the changes proposed here
are within the context of what has been advertised and are
very mnor unless one was to go to the 40.

CHAI RPERSON CLARENS: | have only one question
and that is with the original order, and that in reading it
again, | read that the definition of child and elderly

devel opnent center enconpasses before and after schoo

programs, known as child care centers -- preschool, nursery
school -- no, I"'msorry, includes before and after schoo
programns.

And ny question is if we are defining a child
and el derly devel opment center and then before and after
school programs, does that mean the school needs to apply for
-- a school that comes in a residential district that cones in

for a special exception as a school needs to apply for a
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separate special exception to run a before and after schoo

progranf?

M. Col by?

MR. COLBY: O course that definition exists
now, and I'mnot sure | can -- | can or want to try to answer
that, not having looked at it. | mean, | think that -- |

don't know. The definition was just trying to nake sure that
the prograns that people call by different names -- child
devel opnent centers, in sone cases, or the old-fashioned term
woul d be a nursery school -- and to nmake sure that they're al
covered by the sane regul ation

CHAI RPERSON CLARENS: Is it necessary to say,
perhaps, or add a phrase -- and I don't knowif it's too |late
to do this -- but to add a phrase that is "before and after
school programs which are run i ndependent of approved
school s?"

The idea is to clarify so that if you are
approving a school, you don't have to add a special exception
for a before and after school programs, which a | ot of schools
have in association with their normal school activities.

And |I'm not sure that it needs to be nade an
i ndependent burden on applicants to have to cone in with an
addi ti onal expense of procedures of saying, "Well, we are
going to run a before and after school program and we need a
speci al exception for that." O mybe it is good to have

that, | don't know. | raise it as an issue.
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M5. KRESS: Well, | certainly think that that
is only further defining something that was already intended.
My only question would be of M. Bergstein if he thinks that
we need to do that to alleviate the Chair's concern about
speci al exception?

MR. BERGSTEIN: In other words, it's your
intent that this definition and the use only enconpass these
type of activities, which are really independent of anything
el se, as opposed to being --

CHAI RPERSON CLARENS: Well, | nean,
particularly, | don't know about anything else. | think that
it is the before and after school program because that is,
intrinsically, by its wording, associated with a schoo
program

So, if you are approving a school program as a
speci al exception in a residential district, then the schoo
program nmi ght or mght not have a before and after schoo
program associated with it. So, when it conmes for the special
exception as a school, then included in that should be this
program and this only should be for those before and after
school s programs -- and we've seen sonme in BZA -- that come to
us as separate itenms, not necessarily located in a schoo
buil ding or school grounds. So, that's -- and for which I
t hi nk we shoul d have then.

So, that's why | want to add the phrase "before

and after school programs,” and make it only part of that and
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not the nursery school and all the other things but the before

and school after progranms which are not associated with schoo

functions or school use or sonething to that effect.

MS. KRESS: Your original words, which were
"whi ch are run i ndependent of a school."

CHAI RPERSON CLARENS: That's right.

M5. KRESS: That's what | had witten down.

CHAI RPERSON CLARENS: And that's what | said,
guess, which | think is better even than what | said now.

MR. BERGSTEIN. Well, it's always better to
clarify, and it certainly cones within the original intent,
that | think that it is clarifying | anguage. And to the
extent that you would feel nore confortable with it, it's
certainly appropriate to add it at this tinme.

It could also be added in the order itself as
an interpretive guidance, but it would fit in there just as
easily and certainly make the matter clearer and give you

greater confort. There's no reason why you cannot do it in

terms of it being part of the final rule. | would think it's

somet hing that would require a new comrent period to just
clarify what your intent always was.

CHAI RPERSON CLARENS: Ckay, any further
comment? M. Col by?

MR. COLBY: No, that's all.

SO

CHAI RPERSON CLARENS: Ckay. And Commi ssioners,

how do you feel about that?
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COWMM SSI ONER PARSONS:  Fi ne.

CHAI RPERSON CLARENS: OCkay. So, with that in
m nd, was there a notion to approve this?

COWM SSI ONER PARSONS: So npved.

COVWM SSI ONER HOOD:  Second.

CHAI RPERSON CLARENS: All in favor with
revi si ons, aye.

(Chorus of ayes.)

Opposed?

(No response.)

MS. KRESS: And Conmi ssioner Franklin left a
affirmati ve vote, as well.

CHAI RPERSON CLARENS: Yes. This is good. This
is a step inthe right direction to --

MS. KRESS: Would you record the vote, please?

MR. ERANDU:. Staff records the vote four to
zero to approve Zoni ng Conmi ssion order number 907 in case
nunber 98-8 with Comm ssi oner Parsons meking the notion
Commi ssi oner Hood seconding it, Conmm ssioner Clarens, and
Conmi ssi oner Franklin by proxy. Thank you

CHAI RPERSON CLARENS: Okay. Now, we cone to
the next case is iteml, 98-14C. That's the PUD and Map
Amendnment to 1000 16th Street, N W

MS. KRESS: | would just point out that, in
addi ti on, NCPC has now reviewed it and has given its approval

with revised plans. The revised plans basically set the
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pent house back along the alley, for your information

CHAI RPERSON CLARENS: And sets it back how

much?

COWM SSI ONER PARSONS: Fifteen feet, four
i nches.

CHAI RPERSON CLARENS: Al ong the alley?

MS. KRESS: Yes.

COWM SSI ONER PARSONS:  Shown on sheet A-6 and
A-7

CHAI RPERSON CLARENS: Okay. What is your
pl easure, Commi ssioners?

We have an order that is before us that was
approved by this Comm ssion.

MR. BERGSTEIN: You need a notion but not from

CHAI RPERSON CLARENS: Well, | would nove
approval of this order, and I would require a second.

Hearing none, the notion dies for |ack of
secondi ng.

M5. KRESS: | have a proxy. | didn't know if
that counted as a second.

CHAI RPERSON CLARENS: No, we need sonebody to
second the notion.

M5. KRESS: | don't believe | can Commi ssioner
Franklin's proxy as a second.

CHAI RPERSON CLARENS: Okay. Well, assuning
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that we have a -- we have a proxy in favor of this nmotion, so
we will take that as a second to the notion, if we have
already a vote. W have a notion and a second.

Al in favor signify by saying aye.

Aye.

MS. KRESS: The proxy says aye.

CHAI RPERSON CLARENS: Opposed?

COW SSI ONER PARSONS:  No.

COVM SSI ONER HOOD:  Opposed.

CHAI RPERSON CLARENS: Ckay, the notion dies for
lack of a majority.

MS. KRESS: Would you please record the vote?

COWM SSI ONER HOOD: Before the vote is
recorded, | question the seconding being a proxy vote. |

think we need to check the parlianentary procedures before we

act on that. I'mnot trying to be difficult, but, I nean, for

on down the [ine. W don't want to have a second on a proxy.
MS. KRESS: Okay, could we, perhaps, ask our

Cor porati on Counsel ?

MR. BERGSTEIN: | don't have Roberts Rul es of
O der.

MS. KRESS: | don't have it with nme right now
ei ther.

MR. BERGSTEIN: So, | apologize, but | don't
have that.

COW SSI ONER PARSONS:  Well, maybe we coul d
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take this action as a tentative matter, because | agree with
M. Hood that there's no sense, after all this, making a
nm st ake procedurally --

CHAI RPERSON CLARENS: That's correct.

COWM SSI ONER PARSONS:  -- and we could do it
next nonth or we're having a hearing on it on the 30th.

CHAI RPERSON CLARENS: That is correct. So,
what |I'mgoing to do -- what we're going to do, because one
|l eg of the Conmission is missing, and also there's going to be
some action, perhaps, taking place before next neeting that
will affect the composition of this Comr ssion, that we
post pone action on this case, then, until the October neeting.
And at that point, the Comm ssion can take up this issue
again. W obviously don't have a mpjority to pass the order

COWM SSI ONER PARSONS: So, in lieu of taking
the action we were about to take, you'd like to postpone the
whol e thing.

CHAI RPERSON CLARENS: That is correct.

M5. KRESS: |f you do that, | think you should
call a vote on that, then.

CHAI RPERSON CLARENS: Well, let's have
di scussion of that.

COWM SSI ONER HOOD:  When | said the second, |
just wanted to nake sure we were in line with Roberts Rul es of
Order. Personally, | would Iike to resolve it now, but if we

have no way, then --
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CHAI RPERSON CLARENS: We have to err on the
side of prudence. |If you feel unconfortable about accepting
M. Franklin's proxy as a second to ny notion, then nmy notion
dies. If it dies, unless | hear another notion, | would then
woul d I'i ke to postpone the decision on this case until our
next nmeeting in Cctober.

COWM SSI ONER HOOD:  Wel I, on the other hand,
tentatively, can we proceed with the proceedings, and then if
we find out from Corp Counsel that that is not correct, then
we woul d maybe put a notion to postpone it, |ike you said.
I"mjust trying to nove the process.

CHAI RPERSON CLARENS: Well, we're noving the
process.

COWM SSI ONER HOOD: Right, but | just wanted to
make sure that the second -- and that we need to check on this
-- that you can second a notion by proxy.

CHAlI RPERSON CLARENS: There's no substantive

di fferences between one and the other. |In one case, a notion
has been nmade; either it is seconded or it's not. If it is
seconded, the motion fails. |In this case, basically, we are

post poni ng the decision to the next hearing.

If it fails, then we still have an order that
has been approved that the Commi ssion needs to deal one way or
another with it.

COVMM SSI ONER PARSONS:  All right.

CHAI RPERSON CLARENS: So, we cannot -- we need
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to -- a mjority of this Comr ssion needs to deal with this
order, and either deny it on final action or approve it on
final action. It cannot be left in |inbo.

So, it seems to ne that we do not have a
majority on either side of this case to either deny it or to
approve it.

COWM SSI ONER PARSONS: That's correct.

CHAI RPERSON CLARENS: And so --

COWMM SSI ONER PARSONS: The public doesn't know
that until we vote, but, apparently, fromthe discussions
here, that's going to be a two to two vote.

CHAI RPERSON CLARENS: Well, the public doesn't
know -- the public does know, because we just voted on it, and
we didn't have a -- | called it, and we had a vote.

So, it seems to ne that we can retract that
vot e and post pone.

COWM SSI ONER HOOD: M. Chair, we've had one
side of the vote. Now, we haven't had anyone call to deny our
final action.

MR. ERANDU. Excuse nme, M. Chairman, if | may
add this. For the ten years |'ve been on this Conm ssion, |
have never seen any notion be seconded with a proxy, and if
you vote now, the result is going to be, either way, two, two.

I think the best thing is what the Chairmn
said is to postpone this case until next nonth where you have

a majority of the conmm ssioners sitting.
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CHAI RPERSON CLARENS: | agree. | think that
the idea of seconding the notion with a proxy, especially in
view of the facts that we don't have a mpjority to approve, |
think that it's going into a direction. So, | would nove to
retract the prior notion and the prior vote. So, |'mtaking
that off the table. |Is that sonmething that all the
conmi ssioners are in favor of?

COVMM SSI ONER PARSONS: | see no option

CHAI RPERSON CLARENS: Ckay. And that,
therefore, we're postponing action on this case for the
Cct ober neeting.

MS. KRESS: Well, one could go ahead and have
anot her nmotion, if --

CHAI RPERSON CLARENS: Yes, we could entertain
another notion. |Is there another notion on this case?

COWM SSI ONER HOOD: | nmake a notion that we
deny case nunmber 98- 14C.

COWM SSI ONER PARSONS:  1'11 second that notion

CHAI RPERSON CLARENS: Very good. Okay. It's
been properly noved and seconded.

Al in favor signify by saying aye.

COW SSI ONER PARSONS:  Aye.

COW SSI ONER HOOD:  Aye.

CHAI RPERSON CLARENS: Opposed?

Aye.

MS. KRESS: Comm ssioner Franklin is al so
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opposed.

CHAI RPERSON CLARENS: So, the nmotion fails for
lack of a majority. So, we're back to where we started.

M5. KRESS: But this one we know is |egal

CHAI RPERSON CLARENS: Ckay, that's right. This
noti on was appropriate.

So, therefore, we cannot take an action on this
case, and we are postponing the decision until October

COWM SSI ONER HOOD:  But didn't we just take
action? W just took action on this case.

COWM SSI ONER PARSONS:  We took action, but it
was a tie, so it resulted in nothing.

COWM SSI ONER HOOD:  So, what difference is
going to make if -- okay, never mind. Let's nove on. | don't
understand. | thought we took --

COWM SSI ONER PARSONS: We took an action, but
it would appear as though the only way we can resolve this is
to wait a new appointrment to the Chair beside me or another
menber of this Commission to read the record and participate
in this case

COWM SSI ONER HOOD:  And we're sure that's going
to happen by next nonth?

COW SSI ONER PARSONS:  No.

MS. KRESS: No.

CHAI RPERSON CLARENS: Well, no. And then naybe

next nonth we need to postpone again.
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COWMM SSI ONER HOOD: ©Oh, okay, | see. | follow
you now. Thank you.

CHAI RPERSON CLARENS: Basically, in essence,

t he Conmi ssion is deadl ocked on this issue, and it's going to
be pendi ng appoi nt ment of new conmmi ssioners that a new
decision will be able to be nade. Very good, okay.

Next itemis the 98-21C, Hoffrnman Wsconsin
Avenue case.

COWM SSI ONER PARSONS: M. Chairnman, | nmove we
approve this order number 904, as witten.

COWM SSI ONER HOOD:  Second.

CHAI RPERSON CLARENS: It's been properly noved
and seconded.

Al in favor signify by saying aye.

(Chorus of ayes.)

Opposed?

(No response.)

None. We have a vote in favor of this -- vote
of Commi ssi oner Franklin.

M5. KRESS: And Conmi ssioner Franklin voted in
support.

MR. ERANDU. Ckay. Staff records the vote as
four to zero to adopt the Comm ssion order nunber 904, in case
nunber 98-21. Mdtion noved by Comm ssioner Parsons, seconded
by Comnmi ssioner Hood. Thank you. And, |I'msorry,

Conmi ssi oner Franklin adopting by proxy.
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agenda is t

m nutes were incorrect,

the record,

CHAI RPERSON CLARENS
he 8th Street Overlay.

MS. KRESS: I need to

The next itemon the

clarify. Renenber the

because Comm ssioner Parsons was recorded as

havi ng voted on the 8th Street Overlay, and in fact he d

not. And,

and we actually need sonmeone to read

d

so, right now, only Conm ssioners Hood and you, M.

Chair, are here to vote on this case

So, the 8th Street Overlay needs to be read by

ei t her Comm ssi oner Parsons and/or Conmm ssioner Franklin.

happy to do that,

COWM SSI ONER PARSONS:

think there's urgency; maybe that's

M. Chairman, | would be

too abrupt a term--

and knowi ng that there's some urgency -- |

but

know the conmunity is anxious to get on with the devel oprment

in this area.

maybe we take this up just prior to

Septenber as an action item speci al

an urgency.

CHAI RPERSON CLARENS

our hearing on the 30th of

meeti ng.

I'"d be glad to do that and woul d suggest that

Well, | know that there's

| don't see a difference between taking the

decision on the 30th and then taking it on the 12th of

Cct ober, which is only, you know --

to our next

12t h. Is t

Oh, wait a

(202) 234-4433

hearing -- meeting date
hat correct?

COWM SSI ONER PARSONS:

so, if we can postpon

which is | think the

I think it's the 18t

e it

h

MS. KRESS: | don't have the schedule with ne.

mnute, it's right in front of us. Excuse ne,
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is the 18th. It's right in front of us.

CHAI RPERSON CLARENS: ©Oh, it is the 18th. So,
you want to nove it --

MS. KRESS: Well, and -- so, that m ght be
late. So, | think we can, if they're willing, | believe --

CHAI RPERSON CLARENS: It's a fairly sinple
action.

MS. KRESS: You all are prepared, and so it's
Conmi ssi oner Franklin and Conmi ssioner Parsons, and if we can
get those packages out. Which case is that?

CHAI RPERSON CLARENS: Yes. GCkay. So, we'll --

MS. KRESS: Would you please get the packages
out ?

COW SSI ONER PARSONS:  Just one to ne.

M5. KRESS: No, and -- well, Conm ssioner
Franklin said that he would be interested in reading the
record, as well.

CHAI RPERSON CLARENS: Very good. Okay. So,
then we will postpone this to Septenber 30th in a special
meeting to be held i mediately prior to our hearing on that
dat e.

COW SSI ONER PARSONS:  6: 307

MS. KRESS: What do you think, 6:307?

CHAI RPERSON CLARENS: 6: 30.

MS. KRESS: 6:30, okay.

CHAI RPERSON CLARENS: W shoul d be able to
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resolve this within a few ninutes.

COWM SSI ONER HOOD: And, also, may | add since
we're on that subject, could we al so resolve 96-12Z? That was
the one earlier, the Conprehensive Plan Overlays. | think
that would rel ative, because once | have the information, then
we can resolve both of those at the same tinme.

COWM SSI ONER PARSONS: Oh, yes.

MS. KRESS: Let's get together and get the
i nformati on, because if you still have major concerns, you
m ght wi sh to discuss and nmaybe it will take |longer. But why
don't we tentatively put themboth on, and then if it turns
out you have nmore conmments, then it just won't go on that
eveni ng.

COWM SSI ONER HOOD:  Ckay.

CHAI RPERSON CLARENS: This was 96-12Z.

MS. KRESS: Yes, the nap anmendnents that were
done in 1997.

CHAI RPERSON CLARENS: Ckay. The last fina
action is 90-3C, Conference Center Time Extension. That is a
fairly clear case, and that has to do with the project that
M. Mariani wants to pursue, this conference center near
Catholic University. And it is being requested that -- to
extend it for a year. |Is that correct?

COWM SSI ONER HOOD:  Si x nont hs.

CHAI RPERSON CLARENS: Si x nobnt hs?

MS. KRESS: | think he requested -- |'m not
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sure how I ong he requested. The order is for six nonths.

CHAI RPERSON CLARENS: The order is for six
nonths, that's correct.

COWM SSI ONER HOOD: M. Chair, | nmke a notion
that we approve 90-3C unless there are any corrections that
need to be nmade. | didn't see any.

COVWM SSI ONER PARSONS:  Second.

CHAl RPERSON CLARENS: Very good. The only
correction is the spelling of Mariani

M5. KRESS: M. Mariani's nane.

CHAI RPERSON CLARENS: Yes, and that should be
corrected.

Al'l in favor signify by saying aye.

(Chorus of ayes.)

Opposed?

(No response.)

The ayes have it; it is so ordered.

M5. KRESS: And Conmi ssioner Franklin did vote
for this tinme extension.

Wul d you record the vote, please

MR. ERANDU:. Ckay, the staff records the vote
as four to zero to approve the Zoni ng Commi ssion order nunber
-- to adopt Zoning Commi ssion order number 689 -- Commi ssioner
Hood, Parsons, Clarens, and Franklin by proxy. Thank you.

MS. KRESS: Thank you

CHAlI RPERSON CLARENS: There's no itemin
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reference to the consent cal endar; status report, Ofice of
Pl anni ng Monthly Conprehensive Plan Status report?

M. Col by, we've received --

MR. COLBY: Yes, the changes in italics are
very mnor ones. It talked about the final action for today,
whi ch actually will be postponed on the cityw de map
amendment s.

The other items in italics were that the
proposed action was taken on the SP zones at the July
Commi ssi on nmeeting, which is just recording for fact. And
that on child devel opment centers, that the O fice of Planning
subnmitted agency comments for this nmeeting. And that's --
those are the only changes in the status report this nonth.

CHAI RPERSON CLARENS: Very good. The report is
accept ed.

Item 9, Litigation, there is none.

Item 10, Correspondence, we dealt with that.

We had a letter fromWIkes Artis requesting the tine
extension to the 1000 K Street, and we dealt with that.

Report fromthe Secretary who's not here, but
maybe the Director can give us --

MS. KRESS: Yes. | would just say you have, in
front of you |I believe, were handed out the letters witten
regardi ng the Sua Sponte case. Alberto Bastida wote all of
the significant -- all of the parties and the BZA asking them

to respond to the criteria so that that can cone before this
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body as a sua sponte and be revi ewed.

CHAI RPERSON CLARENS: And the schedul e for
that, approximately, it's -- | think he said it was the end of
Oct ober for responses and that it would be taken up in the
Noverber meeting. | believe that that's what he nmentioned to
me.

M5. KRESS: | believe that that is correct.

CHAl RPERSON CLARENS: Okay. Anything el se?
Item -- rem nder schedul e? The schedule for the Comm ssion
and for the BZA?

M5. KRESS: Yes, and we have just -- basically,
all that we have right nowis the 30th with these two
additional items at a neeting prior to the hearing at 6:30
that we've just discussed. Then the public nmeeting in
Cct ober, the Thursday, Novenber 4 neeting for the 99-3Z1, and
then just the public nmeetings for Novenmber and Decenber
O her than the sua sponte, that's all that is on the cal endar
for this fall at this point.

CHAI RPERSON CLARENS: Very well, hearing no
ot her business before the Conmission, | declare this neeting
cl osed.

(Whereupon, at 4:47 p.m, the proceedi ngs went

of f the record.)
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